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OiV EXCLUSION FROM INHERITANCE. 
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S a man would be drowned, who attempted topafs deep 
- — ^ater-iir a boat made of woven reeds, fo does a father 
link m the gloom of death, who leaves only contemptible 


Loi k i.S-DQOESTIT he, who is averfe'from performing conftani and occa« 
fitniai rite?, does not benefit his father: hence he is not capable of inheriting 
the piternJl efiatc, -h I: 
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x^PAsTAMB a t—No doubt, all the fons, who are virtuous, take 
tlieir dliares j but him, who illegally acquires wealth, even 
though he be the firft bor n, let the king declare incapable 

of inhftntmrr. " 



Wh o> thoa S h fiti born, illegally diflipates* wealth : fuch is the confirue- 
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ver&aofAhc tlr K ^ mAr eJtplainci b/ tllc fcvctal commentators. I retain Sir William Jonee’a 
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tlon and fenfe : “ illegally” by gaming or the like : “ incapable of inherit-* 
incrcapable of inheriting no more than the refidue of a fhare after de¬ 
ducting fo mufh as has been diffipated by him. Some thus expound the 


nil 



text* 


The Retndcara. 




Consequently fo much flrall be deducted out of his fhare, as has been 
expended with no view to the fupport of the family, to religious duties and 
the like. But, if more than the amount of his own (hare have been ex¬ 
pended, the law does not direct, that the excefs (halt be confidered as a 
debt : it is fit, that he iltould only be deprived of his {hare. 


A f up rile author reverfes the reading; but to him, who acquires 
wealth by legal means, “ an equal fhare with his father fhall be allotted”. 
That reading, fays j f mot av a'hana, is not vaditional. 


Others explain the term {pi'atipRilayaUj ^ “ acquires or earns. Con- 
fequently he, who follows an illegal mode of fubfiftence, through avidity 
for wealth, without the famftion of the law, fhall be deprived of his fhare. 
“ Following an irregular profefiton,” in the text of Got am a, fignifies fub- 
fifting by unlawful means. 


CCCXVI. 

Go'tama -Though fon of a woman equal in clafs, he, 
who follows an irregular profeflion, does not take, a fhare 
of the inheritance , according to feme lawgivers. 


CCCXVII. 

Menu:—All thofe brothers, who are addi&ed to any vice, 
lofe their title to the inheritance. 




ill 


" Any vice;’’ any forbidden a£ts, fuch as {laughter or the like, and repre- 
henfible means of fubfiftence Book II, Chap. IV, v. XX andXX-VII). The 
virtual fenfe^of the text (Book II, Chap. IV, v. XXVII a), fay thefe law- 
j. yers, isthatufury, agriculture and commerce are honefl profeffions fora 

Vcitiya; 




Wf&f. but, followed by » Brihmana or a CJhalriya, partake of the qualify 
of paffion. - 1 ' '• : 
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Of thefe two the preferable opinion may be determined by the regular 

fenfe of the word pratipa'dayatu According to the be ft authors, the verb 
pad, preceded by prati , and augmented by the fuffix nyi, is employed in 
the fenfe of “give;” preceded by *#/, it is ttfed as fignifying to gene¬ 
rate or produce. By the word “ though,” in the text of Gotama, it is 
intimated, “ much lefs ffiall the fon of a woman unequal in clafs take a 
Jljare, if fie follow an irregular profefjion “ Ihare” mull be fupplied in the 
text. ' :y I’vi i... y....;' K ' V.,7 „ 


By the expreffion “ even though he be tbe<firit born,” the middlemoft and 
the reft are included in the text of "Au? AST AM BA : an alternative, fays the au¬ 
thor of the Prdca&a, is deduced from a reference to the cafe of one, who is able 
to avoid illegal praflices. Coiifequently the expreffion “ according to fome ” 
denotes a contingency: and that contingency is thus fettled; he, who can 
avoid irregular means of fubfiftence, ihall take a Ihare; but if he do not 
avoid them, he fhall not participate, Goyichandra alfo affirms, that 
the expreffion “ according to fome ” denotes a double contingency, not a 
difference of opinion. 


Cullu'cabhatta expounds “ addi&ed to any vice” (CCCXVII) de¬ 
voted to gaming or the like. Others explain it ‘ inclined to diffipate the 
‘ wealth of the family.* J imutavahana interprets it ‘ averfe from per- 
‘ forming their father*s obfequies and other a&s of religion.* According to 
the opinion inferted in the Retnacara as maintained by fome lawyers, 
the precept for depriving a ganaefter, or other vicious perfon, of his 
Ihare, mull be underflood as fignifying the allotment of a Ihare diminilhed 
by fo much as has been diffipated. According to other commentators, men 
addkfted to gaming and the like are not deprived of their fliares, but men who 
follow an illegal profeffion. Such is the difference between thefe two opini¬ 
ons; but it muff be noticed, that many authors acknowledge the exclufion of 
.a man addicted to gaming and fimilar vices. 
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CCCXVHI, 
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Sanc’ha and Lic’hita Of him, who has been formally 
degraded, the right of inheritance, the funeral cake, and 
the libation of water, are extin£L . v 


“ Formally degraded;” expelled by his kinfmen, With the ceremony of 
kicking down, a water-pot,* for a crime in the third degree, fuch as kilim 
a Cjiiatriya without malice, or the like. 

The PJinacara. 


J/mutavah an a explains <c formally degraded,” excluded from the joint 
libation of water. Both opinions coincide. 


CCCXIX. 

VkiHASPATi:—-T hough born of a woman equal in clafs* 
one, who is not Virtuous, fhali have no elaim to the pater¬ 
nal eftate; it is ordained to devolve on thofe learned 
priefts, who offer the funeral cake to the deceafed.f 


2. A son redeems his father from every debt whatfoever 
due to fuperiour or inferiour beings; no advantage is* 
therefore gained through one who neglects that duty. 


3. What can be done with that cow, which neither affords 
milk nor becomes pregnant? Of what ufe is that fon, 
who is neither learned nor morally good ? 


» ■ 


4, A son, who has no facred knowledge, nor courage, nor 
induftrv, nor devotion, nor liberality, and who obferves 
not immemorial good cuftoms, mud be confidered as 
limilar to urine and ordure. 


“ NoTortuous” mull be explained by the fubfcquent texts. 

The Met/: 4 eara, 


* Sec Mbnv, Chap. ii ? v. 185 * 


f Alfockcd’at v. CCLXIV* 
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f*r confequently Signifies one deftitute of good qualifies, fuch as the willing* 
viefs to di[charge the debts of the father and the like. “ Not virtuous ” is ex-* 
plained by Raghunanda’NA, ‘tainted with thofe vices which are the 
* reverie'of good qualities.* That is wrong j for the fage, dedaring ufelefs 
a fon devoid of good qualities, as deferibed in the fecond text (CCCXIX a), 
intimates, that he i's. incapable of inheritance, A text of Na'reda, bearing 
the fame import, fliall be cited. 
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By the word lc though, the fon of % woman unequal in clafs, and t\\& 
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fubftitute for a fon, are affurcdly excepted infmUar circumjianm. “Who 
ofier the funeral cake to the deceafedf t\\h phrafe {tatfinda;dab) is expounded 
in the Retmcara, who give food and apparel to this man who is devoid of 
good qualities. The inheritance and other rights therefore devolve on learn- 

*>A * tr . •» .. 


felll 

; 


i 




SI 

- 




O--*v„vvv (Vll v,wu 

ed priefts : it is alfo mentioned, that food and apparel muft be allowed to 
this fon who is deftitute of good qualities. “ Learned priefts” arc mentioned 
illuflratively; the term comprehends any per fon, who duly performs the ob- 
fequies and other conftant and occafional rites. Raghun andana explains 
tl term tai pindaddh y « who offer the funeral cake to the deceafed.’ Accord¬ 
ing to the Retndcara, ,‘higheft arid loweft-debts* fhouId.Re expounded, 
“ debt5 ' due to the fuperiour beings-,,/*^ deities. i . d progenitors, 
'■ inferiour being, namely man.” According to Hela'yud- 
h a the fame terms muft be explained, debts to a creditor, which arc naturally 
degrading. By declaring him to be ufelefs, who neglects the duty mention¬ 
ed in the text, that is, who wilfully emits to redeem his father, it is intimated, 
that he is incapable of inheritance ; for the law declares him alone entitled" to 
poffds the heritage, who docs confer benefits. The legiflator mentions this* 
ill uft rating the principle by a firoile(CCCXIX 3 ). “ Learned** there %1 
mties acquainted with right and wrong; “ morally good” means praftically 
virtuous. Here one, who is acquainted with right and wrong, is compared 
to a pregnant cow ; one, who is praflically virtuous, is compared to milch 
" Sacred knowledge, courage, and in.duftry,’* (CCCXIX) feveral- 
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cattle 



: 2 y relate to the three firft clafiesj “ devotion ”and the reft concern all 
tribes. “ Immemorial good cuftoms;” the terms may be explained ‘the 
virtue'to the utmoftof his power.* «. Muft be confidered as 
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**mdar to urine and ordure;’* as urine and feces are ejected through organs of 
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a l 7 } ion* fa was he alfo eje.&ed in the form of feminal juice. It follows there¬ 
fore, that a fon, even, though free from vice, who neglefts to fulfil preferr¬ 
ed duties to the utmoft of his power, is excluded from participation : ejfe 
it were vain to pronounce him ufelefs. Vice here fignifies malicious wrong to 
others and the like. May not the determinate fenfe of vice be here reft rift¬ 
ed to negleft of preferibed duties ? Then the opinions of Ragkonandana 
and the Retndcdra would accord. It fihould be noticed, that deficiency of 
good qualities, as a caufeofexclufion , fignifies the negleft of fulfilling indef- 
penfable duties at the proper time and place; the fame term, as ufed in the 
chapter on fons of twelve deferiptions,fignifies negledt of voluntary adts of 
religion, which is a ground of inferiority in rank. 

CCCXX. 

Na'reda : — A professed enemy to his own father, a degra¬ 
ded man, one deprived of virility, and a man formally 
expelled by his kinfmen , fhall not inherit, though begotten 
by the deceafed; much lefs, if begotten on his wife by a 
kinfman legally appointed: 




2. ,; ..One affliaed with an oblHnate or an agonizing- difeafe, 
and one infane, blind, or lame, from his birth, mull be 
maintained by the family; but their fons may take the 

- fliares of their parents • v ' : '.h. f At hr i|||§| 

He, who hates his father, is a profefied enemy to him: enmity is mani- 

fefted by attempting his life, and fo forth; but after the death of the father, 

» \ 

by withholding the libations of water and the like, which Jhould be offered for 
Ins fake. * f A man formally expelled;” one banifhed with the ceremony 
of kicking down a water pot, for a crime in the third degree fuch as killing a 
Cjhatriya without malice or the like, “ Obftinate difeafes” are atrophy and 
the reft; “ agonizing diftempers” are leprofy and the like. Thefe per fons 
muftbe maintained or fed by the family, that is, by their brothers and the 
reft. 

The Retndcara. 
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* See Mbnu Chap. 2tl v, gr, 
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•M degree) 
:rimes in the 
mANA read aupapatica; 
ree. la the Calpateru, 
formally expelled or 
text of Sanc’ka and 
from participation* 

« wiaiAA^oi aio uiwivauiu iDcntioilcd in the 

. 

n for a; tingle offence only takes place in the cafe 
5 hfeinoUS Cdmes - ‘I Puffed enemy to his own father/’ this accords 
r ihasp ati j for the exclufiaa of one, who wilfully omits the per¬ 
formance-of obfequies and the like, is thus propounded. Though adorned with 
many virtues, fueh as liberality and the like, he is excluded from partici¬ 
pation, if he refute to perform obfequies and fimilar adts of piety. ■« Infane 
from his birth If it is hereby intimated, that one, who fubfequently becomes 


with Vr 


infane from the pernicious power of mineral drugs or the like, is not exclud¬ 
ed, any more than one who fubfequently becomes blind or lame. In the Viva- 
da Gbintameni, the.text is read “ idiot {ja'da), infane* blind or lame” inffead 

of ** inlan'e, blind or lame from his birth ( jan/na) : ” S( idiot” is there explain- 

■ 

cd one who is incapable of dHcrirftihatidn* <4! Eat their fans Ihall take the /hares 
of their parents ;” confequently their fons fliall participate as grandfons 5 or if 
thefe bealfo limilarly circumflanced, their grandfons dull take the fir a res, as 
great grandfons of the deceaied: but, if thefe be likewife fimilarly circumftan- 
ced, no argument is hinted to prove the right:of their fons {who are great 
great grandfons of the late proprietor j to take the lhares of their parents. 
However, the fon of a degraded man fliall not participate. 


CCCXXI, 

Dev ala » On the death of a father or other owner of pro - 

perty, neither an impotent man, nor a perfon afflicted with 
elephantiafis, nor a madman, nor an idiot, nor one born 
blind, nor one degraded for iin, nor the ilfue of a degrad¬ 
ed man, nor a hypocrite or impoftor* fliall take any fha.ro 


of his heritas 
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•The term is explained by ionic commentators u a fraudulent wearer of facrecl mirks,‘f T* 

a* 





A person afRickd with clephantiafis, and who has nbt made expia¬ 
tion, is excluded from inheritance? hut one, who has made atonement, fliall 
ake a fliafe, fince the iinful taint is removed ,; for that was the foie caufc 


of bis exclusion.' This is accurate) and In like manner a perfon afflicted 
with mdrafmus is only excluded, if he have not made expsatioh. It fhould 

is lhown bv the 


rot be argued, that the difabiiity of men tainted with fin is flic., M . v 

•» 

mention of oeifons degraded for. their rrim*o* t**r + 4 ,,,- 


|1| mention of perlbns degraded for their crimes : by the further mention of ; % 
a te perfon aiflicled with d phantiafis,” it is intimated, that the difeafe- 


■■pill 1 ■ ■■ |ippB | ■ | 

is, in its own 'nature, aicauiV of exclufion from ".inheritance-. R agiiv- 


‘**£ndana ftolds, that expiation for a man affixed with elephantiafis,.or 
other fimilar difeafe, is ordained for the purpofc of enabling him to perform 

ads of religion ordained in the Vida; by parity of reafoning he becomes 

* 
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and other ads of religion, is not qualified to inherit. The leper is fe* 
parately mentioned to deny his right of inheritance ) which might be fup- 
pofed becaufe he is not a degraded perfon, . W :-i' ? 

Although the linful taint be diminiflied, is not a leper degraded, becaufe 
the originalc. rime was heinous ? It fhould not be objected, that the body, 

in which the offence was committed, is alone tainted with fin, and the oc~ 

- 
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cupant of that body is alone degraded ; but the crime having been perpe*- 
' trated in another body, the occupant of the prefent one is not degraded. 
There is no argument, by which this induction can be fupported. To the 
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queftion propofed, the anfwer-is, degradation fignifies that flate, which oo 
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canons both difability for acts of religion ordained in the Veda, and a final 

.. - t ■ 


Sil 


doom to mifery in another world; but leprofy does not occafion evil deftiny 




in another world, nor does it caufe difability for ads of religion: in fad, 
a man fo tainted with fin ought not to undertake a. religious rite, al¬ 
though elephantiafis and the like have not enfued, 

.. f 

Is not a known crime the foie caufe of difqualilication for afls .of religi- 
on ? and hence they may be duly performed by one who is not confcious 


illl 
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of a crime which he has fortuitoufly committed in his prefent exiftence. ilHl 

, . 




Again ; if leprofy be a caufe of disqualification for religious ceremonies, 
why fhould it not .occafion difability for inheritance ? As for the aflertion, 
that, fince the injundion of penance would otherwife be fruitlefs, he be- 
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Sil 


comes equally capable of poflefling property and of performing ads of relt- 
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gion (for there are no grounds of preference;) that is not accurate : for no¬ 


thing oppofes the aflertion, that penance is undertaken left leprofy or the 
like enfue in a future I■ ■ V-bi, ■ ■ ,.isg 
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The modern Va'chespat i Bhatta'cha ay a holds, that a crime in the 
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firft degree is inexpiable lb far only as relates to the body, in which the crime 


was committed, accordingly the obfervation of Raghunandana is ac¬ 
curate, that, fince the cremation of a hufband guilty, in his prefent Rate, 
of flaying a prieft, is forbidden, one guilty of that crime in a preceding ftate 
is alone redeemed by his wife dying with him. If expiation were refufed 


to all bodies occupied by one guilty of a crime in the firft degree, then ere* 




mation would be denied to a man tainted with fin, even though it were 
committed in a former birth.; the obfervation of Raghunandana would 


mm 


be therefore inaccurate; and a hufband, guilty of flaying a priefl in a pre¬ 
ceding jiate , could not be purified by his wife dying with him. It fhould not 


. . 
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be argued, that cremation is only permitted, when the degradation is unafeer* 
fained, the crime committed in a preceding Rate being unknown; but crema- 
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tion is refufed, when that is ascertained from clephantiafis or other token of 
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-'Wn„ As in the cafe of defilement,'-fo, iat'he’prefihit iniftanceV fhe^e Is rio af-- 
gtimeht for requiring the prelims' afebrtairiinehtdjf tlst faM: ' it is not true 


that if a man employ in the celebration Of a fecrifice, one who has committed a 
crime in thefifft degree xvhich is unknown, a finfultaint is not thereby con- 
trailed ; for, when many periods take a* repafl in company, ft is direaecl by 
fagexthhta 3ihd of feparatibn be'dravihn- with 'water! fend or the like, t&augfx : If; 
fear of affociafiti^ With a degraded man;Nor llxculd it be af^ied^ that this ill! 


all 


is not Rag hunan : d ana’s opinion. But hwfmeartingds, tfi^ore^fibn § 


refufed to one who is a known firmer; and no finful taint is chhtrd&##a 


facrifice be performed by the intervention of one guilty of flaying a prielt; 

■ ' btit ; wh’dfc 'Cramt k/tlift&rtinwrv v f f& A»^ '•! • l- ■ 




bht whofe crime is unknown; the prance-of drawing' glide of fepiratfon is 
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founded on' thd apyrehchfion of affociatlng with otic whoxdnceals a crinitf 
of which' 1 he is guilty. Were it fo, the 1 expreibon “ in a preceding Rate ’* 
would be unmeamh^.' - - 1 M for the ekpofirion, ' which might ' be propofed’, 
a crime committed itva preceding Hate; which is concealed./ is a fin of 
a preceding' Rate; and oiie known in this life is a firs of the preferit ftateV 
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that is iriadmiflible; for if would be wrong to 1 attribute to an atithb* ah iif* 


plied meaning fo ill juftified. In like manner, adds V ac hespa'I'i Ba A t- 





TA ctiaRYA, if the corpfe of one, who has comrixitted' a crime which is 


unknown, he burnt, thole, who burn the corpfe, mul Be acknowledged 


concealed 1 his fin. 


ill 
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to be guilty of an offence, as they are, if they burn the corpfe of one who has 

W.- 1: 

’This again does not hold good ; a thing canhdf be jumfied dri the 1 fold 
cohfideratioh of any author’s dffertion, witff6uf>>y^/ ftom realomugf 
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fmn the exfrefi text of a %ifiator; for the fi tuple afiertion Of a cdMtriChta- 
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tor may any how applied. For inffahee; a prieft rs a human being en¬ 


dued with ftrength; lie is riot fiain by the fimple impofitidti of hand or fe. 


without blow or wound; and that niflft be knovm t hence, io fiippfe M 'm~ 

«: « . . .. . 
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known offence, it is necelfary to revert td a former Birthy It firnuld not be dB- 
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Jefled, that no argument proves cremation to be forbidden thttv only, vAiM 
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the fin is known . and confe^ucntly expiation is denied to that body alons 

f 't& ItltyT* f.'j-l'i ' flVui* /trxmisk tir'AjfH- A'sk***'*^* I*.<► *k.'j ■ 


dying with a hhfband,mnxdy atdheiw««< for-th6crim'hof oae guilty of Hay- 
ingaprieff, as it is neceffary (this being an occafional rite) that thedccafioa 
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ve been omitted 

rawtt from the texts of 
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rime be unatoned, an aft 
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ee pure things peculiar to 
ithout their knowledge; 
they fprinkle with water; and 
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wn to have km defied, 

leproiy rtmfc alfobe affirmed fio be a caufe ofdiMbiKty fan per-l... 
afts of religion ordained in the Veda, to disqualify one, who does 




unrig one 
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. , is -ignorant! of the law, it is dot neceflaty, ih 

a former ftate 5 ” then the anfwer is, admitting that leprofy U alfo a caufoof dif- 
rfbility, what difficulty follows ? what prevents'-a- fin, afeertained by leprofy 
fce, becoming the caule ot dliability for performing ails of religion or- 
a the :Vida? Va! c h esp ati Bh a ttaIht a rya, who contends, 
«. is-denied to that body, in which a crime in the highed degree 
was committed, only admits, that a body infe&cd with famous fcprofy, 
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ousforts ofleprofy, the ia| vorft than the Hrft; blitters 01 

feet, a deformity in the generative organs, * cutan_ 

, fiffures, true elephantiafis, ulcers, coppery blotches, black 
and eighthly white, leprofy: 
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ejpecially on his temples. 


4 « When he dies, let his .corpfe be calf near a facred river 
or other holy place, or at the root of a facred tree; let 
not a funeral cake or libation of water be offered, nor 

* • ■/* « « * • r* « « . ' , 


his corpfe be. burnt, nor obfequies be celebrated: 
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5. Should, a man,. through affeEioh,,;.bufn the corpfe of a. • ■ 
; , leper, who has been fix, or even three months, infe&ed 


with the difeafe, that man 


of an anchoret.! 
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Among thofe lepers of eight forts, he, who is incapacitated for all folema 


rites, is deferibed (this word mttft be fup plied) as afflitited with ulcers in 


all hi$ limbs, or on his temples, forehead, or nofe. Since this is merely 
illuftrative, he, who is infedted with that foul leprofy, which is attended 
with ulcers on any other part of the body, is abominated and difqualified 
for all folemn rites. Or the term “ on all his limbs” being employed by 
the fame rule, by which two names for kine are ufed at oncp in a genera! 
and particular fenfe, the meaning is “ on any part of the body, ■.-whether . 


.* See Mentt. Chapter i i, * v„ 49, Dutch trmm, the term, which octura in the text, is explained as 
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eluded in the term “ degraded man (to which it fliould not be cbjeikd,. 
that, although the finful taint be diminifhed by long fufierrince, the nature 
of the taint remains unaltered, and Raghon and an a is accurate in admit- 

i. rwfy.j- 

ting, that bodies of men, who bad black teeth or other corporeal marks 
of fin; mull; not be burnt, ; Were it fo, it would bo necefiary to per 


form the penance of twelve years.*) that, is wrong j. -for legiflators 


’ , \ ft •• , '/ •' ■ , ,i ' , / ‘ ; \ n ■ > t: . :• V ; . •* •• i.' i, ijj,) j}rap u] ' ' f 

have propounded penances equivalent to the fufFerance of fuch pains, as 

V ,Vv' * .. ■ 

would be produced by that finful taint, and in the interval, when much has 


mm 


been already fufTered, a penance equivalent to fuch part as remains to 
be endured. “ Degraded man’* muft be explained ‘ one who has done 

.* • . i or « t *** ^ ... 






• v j.■ ^ criminal » ciic^ • fitjfcc the iffue of an outc&ft nisy •■b^i fufl5;cicntly 
deferibed by the fimple term “ degraded,” the expveffion “ iffue of a 
degraded man” would be fuperfluous. * But this man (the leper) is not 


one who has done a criminal aift; for it was not done by him in his present 


tainted with the fin confequent on that a<sj| left the offender become capa¬ 
ble of pofteffing inherited property when two days have elapfed after the 


body. If it he argued, that dilability mull be affirmed of him, who is 






murder of the prieft or other crime committed, finee the a<ft ifcfelf is not of 


; m “i-M 


long duration. 


^d. There- 
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fore the occupant of the body, by which a criminal adfc was committed, is 
alone dif'qualified by reafon of the finful taint arifing from-an ad of the 
hedyj and the leper is fbparately mentioned, to fuggeft difability fo long 
as the finful taint remains, although he occupy a different body. Then a 
man, who has black teeth or the like, would be capable ofinfeerkahee and 
fo forth, even though penance have not been performed ; arid, if this He 
deeraedyadnd(fible, one; who is. afBidled with flight elepbantiafis, being 
difqualified, though he be not a greater firmer than one who has black teeth, 
would not this be an unjuft difparity l By the wordlriper mull be underftood 
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one kfeded with the fiinicms kind;; a man aftlidied.wdth flight leprofy, and 
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one who has bkek teeth and the like, rctain r ih'ej^righ't ©f inheritance and fi> 
forth: accordingly the man, who is infedled with a particular fort ofle- 




profy, |eing alone deferibed in the Bhapfbya^urdna as an abominated perfoa 
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(CCCXXII 3), the denial of cremation mull be. underftood of him alphe 
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It illould not be objected, that a man infe&cd with grievous leprofy is dif** 
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• qaialified 
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like, as well as he, who 


mriafisy ( llxottltl 


penance be unperformed,) can neither be burnt after their Mceafe+xm facceed 
to property during their lives ; for thefealfo are finners in the firft degree, and 
the text expreffes, 0 i?j$■ 

' 

^ degree, are confcdered as degraded perfpns* 

Would not the fon of a leper, born before the difeafe broke out, be dif« 
qualified as the ifl'ue of a degraded man ? Say not, that is admiffible ; for it 
would be inconfiftent with approved ufage. Nor lhould it be affirmed* 
that in this place “ degraded man*' fignifies one tainted with a fin in the 
hr ft degree, but in the expreffion « iffiue of a degraded man” it fignifies the 
occupant of that body whence the finful ad preceded. There is no argu¬ 
ment on which various fenfes can be eftabliihed for the word “ degraded” 
twice ufed in the fame fentence (CCCXXI). If this be propofed, the anfwer 
is, no jt for in both inflances the term degraded relates to the occupant of 
that body, whence the finful aft proceeded. For this reafon only is the leper 
Separately mentioned: and thus, afterprermfing degradation (CCCXXIIi), 
the cremation of outcafts being forbidden in the Brahmepurdna (CCCXXIV), 
the cremation of lepers is confidently- forbidden in the BbamJkycL purana 
(CCCXXII), as they are outcafts. Degradation there fignifies the flate 
of one guilty of a crime in the firft degree and fo forth. Confequently, 

cremation 





wujjuav. 

Brahme pur ana: —Of degraded, perfons, there fhall be no cre¬ 
mation, nor funeral facrifice, nor gathering of their bones. 

By parity of reafoning, fhould not one, who has black teeth, or the like, 
and by whom penance has not been performed, be incapable of inheritance 
but that is not declared by the text ? His exclufiort from inheritance is in* 
timated bv Nareda i'CCCXX ah s Sa'tatapa has ufed the \ 




timated by Na'reda (CCCXX 2). ^Sa'ta'tapa has ufed the word 

■ 11 ■■ ; ■ . y .. ^ ‘ ,;v * . , '';f; 

“ malady,” which is fynonymous with difeafe, as alfo ligriifying black teeth 
and other morbid changes..: . , 
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^Sa'tatApa:—-The morbid mark, proceeding from a liei- 
noiis crime, is reproduced in f&Ven faccejjiye births ; the right 
of inheritance is oMfu£ted by malady; but that is removed 

J , • n ■ 1 , 

by the iirit or common penance and the like; * 

. 

2* And fo is leprofy, marafmus, gonorrhoea and dyfentery# 


An y mark, proceeding from a heinous crime, is thus deferibed as malady 
or difeafe, Vishnu alfo mentions black teeth as the mark of a tin in the 


felt degree. 


1 
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CCCXXV1. 

Vishnu:—They, who have fuffered the pains experienced in 
bell and have paffed through the reptile ftate, bear the 
marks of their yet unexpiated crimes in the human form ; an 
atrocious firmer becomes leprous; the flayer of a priefl: is 


* Crich'hra: Menu, Ch. n, v. 209 and 212, (fee alfo 12$). The term very frequently occurs in that 
chafer, and is tranflated. feverej hut taken a$ .the name of a particular form of penance, it fee ms to he the 
fame with that of PrajaTati* 
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uitxaOs ” is illuflrative of thfefe 

)g quoted, it is expreffed by 
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afceftained to be the marks of an atrocious crime, or of fin in the higheft 
degree, dilability is admitted bv the terms of the text of Nakeda 
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ee, (inability is admitted by the terms of the text of Na'e-eda 
(CCCXX a).. . It is the fame in the cafe of one who becomes infane in the 
courts of his life. It ,£hould not. be objedled, that the fpedal mention of 
him, who is affli&ed with ulcers (CCCXX 1.1 3), would be fuperfluous. The 

diftinftion is this; men afflicted with very flight elephantiafis and the like 

■ ■: 

are competent to perform the conftant rites j but one infedted with grievous 
leprofy % not capable of performing them. .J }, ; , . 

To reconcile the difeordant opinions of many wife perfohs concerning the 
Competence of a- leper to inherit an$ to perform dSls of religion, various modes 
have been exhibited. But according to both opinions, a man infe&ed with 
grievous kprofy is in effed capable of inheriting when he has performed 
penance; according to Raghun and ana and others, men affli&ed with 
depbantiafis, marafmus, honey-coloured gonorrhoea, black teeth, and other 
diftempers difficultly cured, are incapable of inheritance, fo long as penance 
be unperformed; according to Va'chespatM Bhatta’cha'rya, they are 
capable of inheritance : Bhavade'va holds, that a leper, who has not per¬ 
formed penance, is excluded from fuccefion, This brief-expedition may fuffi.ee. 


“ A madman” in the text of De vala (CCCXXI) fignifies one infane 
from his birth; for the import is the fame with that of the text of Narked a. 
(CCCXX 2 ), Raghunandana explains “ idiot,” one who cannot fup- 
port the performance of duties: others explain the term, void of under- 
ftanding. f Blind” fignifies born blind ; for it coincides with the text of 

E Na'reda 
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** T@E hTac ofa de s raded man V* jffue born after the eommiffion of the 
aft, whic.i is puniflied by deg on* for this agrees with the text of Visk- 
(CCCXX\ !!)• ft hypocrite h tinpoflW Is explained ia the Rgtndcara t one 
v/ho rigidly praftifes aufterities with a fallacious intent* 

'&0w •' #JHI$SI f : tf IlfeSI 

cccxx vi 1 ; lil 


\ ishnu, after premihog the fallen {inner, the eunuch and 
the reft :*-The legitimate Tons of thefe are Jharers of the 
{mtrmony; but not the fons ofa degraded man, born af¬ 
ter the eommiffion of the act, which is puniffied with de- 
gtadation, northofe, ivho are procreated in the inverfe or- 
clti of the claffes: their fons do not participate even in the 




property left by the paternal grandfather. 
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Or thefe” perfons abovementioned, the legitimate fons (that is merely 
illuftrative, for the eunuch can have no fon of his body) are fharers: the 
fenfe muft be fo completed. The iegifktor excepts the offspring of an out- 
^.cart; “ but not. the fons of a degraded man &c.” “ Nor thofe, who are pro¬ 


created 
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participation: 

;” this is 

, and it includes wealth left by the 
that their grand ions have a claim to 

. ^ I.^ _ ( .|. fKMl mi w'expreires 

t4, ju-'— j t (bould be confidered, that 

_ _ _ )nda'ity' : f^n'fe''ican be affumed. • ' 
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CCCXXVI 1 I. 

....SaIjdha'yana : —* Persons incapable of tranfa&ing bufmefs, 
blind men, idiots, thofe who are immerfed in vice, or af¬ 
flicted by incurable difeafes, and even thofe who negle6l 
;;|;f ^|their duties, (but not the degraded nor their iflue,) let the 
heirs fiipply with’food and apparel. 

|| ;■ ; §J |Wr j M fc^ap 

“ Persons incapable of tranfadting bufinefs y* not become capable of 

The Retndcara, 
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The terms rasy be alfo explained, neglecting civil affairs, and folely de¬ 


voted to adts relative to another world,. “ With food and apparel j” accord- 


■ 



, this jftall be fupplkd out of their own allotments com¬ 


mitted to kinfmen in truff for their vfe. “ Blind men $ n perfons- born blind. 
'** Thofe who are immerfed in vice;’* the term (vyafma) is explained by 
Am'era, danger or calamity, falling low or erring, vice proceeding from luff 
or wrath: confequently the heir muff fupport thofe who have fallen off 
from their duty, that is, who are addidted to gaming and the like; and fuch, 

as are impelled by vice proceeding from luff, that is, add idled to the fre- 

; 

quentatton of courtefans; and thole who are impelled by vice pr 


quentatiem of courtefans; and thole who are impelled by vice proceeding 
from wrath, or who always defign mifehief to others : it follows from the 


maintenance ordained, that they (hall be excluded from participation. 
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ed, that to fuch, as are malignantly mifchievous 

IWi . . , . 

refufed; it is therefore reafonable, that they fhould be excluded from in¬ 
heritance. “ Affli&ed by incurable difeafes • * by elephantiafis or the like. 
u Thofe who negled their duties;” or who are difqualified for acts of religi on, ■■; 
fuch as facrifice or the like. Thus a Jmilar term is ufed in the following verfe . 


' • . .' : . ' / * . ' « _ , . ; % . •• ' - • 1 1 « 

Wealth is conferred for the fake of defraying facrifices; 

therefore diftribute it among honeft perfons for that pur- 
pofe, but not among women, ignorant .men, or fuch as neg¬ 
lect their duties. * 


. 

- 

■ 


** Ignorant ;’* unacquainted with the gdyatrl ; not knowing the fenfe 
of that prayer. 

I ] •■■ ■' RuD RADH A R A. 


■ 44 * 


One, who negleds his duties;” one who perlprms not the ceremonies 
enjoined at morning and evening twilight, and at noon, not other daily ads 
of religion : a woman is difqualified for facrificing, becaufe fhe is incapable 
of facred knowledge. The legiflator declares an ignorant man, and one 
who negleds his dutids, incompetent to facrifice.. 


Him, who neglects folernn rites, the ignorant man, one who 
is afflidled by a grievous malady, and one who a£ts ac¬ 
cording to his mere pleafure, the wife have declared im¬ 
pure even until death. 


Consequently, by declaring them impure until their death, it is inti¬ 
mated, that they are unfit for celebrating a facrifice, for which purity is re¬ 
quired. fbtM^ A-'-’ 


Rut Ji'm uVa vahana reads acarmacarminab u thofe who pradife 


* See Ch. VIII (v. CCCCXIII./ 
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5 d and apparel, it fureiy follows, that they are deprived of their fhares. 

madmen, idiots, the dumb, and fuch as have loft the ufe 
of a limb, are excluded from a Ihare of the heritage ; 

. 


|M9f 




2, - But it is iuft, that the heir, who knows his duty', Ihould 


. 


give all of them food and raiment/or life without Hint, ac¬ 
cording to the belt of his power; he, who gives them 
nothing, finks allured ly to a region of pnni/Iiment. 


ills 


3. If the eunuch and the reft Ihould at any time defire to 
marry, and if the wife of the eunuch Jhould raife up a fon to 
him by a man legally appointed , that fon and the iffue of fuch* 
as have children, ftiall. be capable of inheriting* 




Persons Born blind by the mention of birth the legiflator fuggerts 
the incurablenefs, not the origin, of the blindnefs. “Idiot;” devoid 
of knowledge of himfelf and others. By the mention of “fuch as 
have loft the ufe of a limb,” perfons lame or the like, who are difqualified 
for ads of religion ordained by revealed arid memorial law, are fuggefted. 
To all thefe, namely to eunuchs and the reft, food and raiment muft be 
given without flint as long as they live. “ If the euntich and the reft 
“ fliould at any time defire to marry this appofition is in the form called 
babubrihi, not however conneding the attribute or proportion with each 
member of the compound term; for the eunuch is incapable of procreating 
offspring. But the author of the Pracdia confiders “ impotence/’ as de* 
terminately fignifying incapacity of propagation, arifing from a defed 
which may hereafter be removed s he does not therefore acknowledge the 


appofuion to be that form of bahubrihi, which conneds not the attribute 


with 










(CGGXXIX 3) 
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life, ought to 


this law 
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his life, 
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becomes import MS! 

As it is recorded in the &«, that Stc'e.tshtsf, daughter of DKuenOA, 

did efpoufe a wife,f fo it may likewife happen, that an eunuch, miftaken lor a 

• * * *• . 
man, may contrad a marriage. Impotence is of two kinds; the impotence 

of one, who is deprived of the generative organ; and the incapacity of doing 

the virile ad, although the generative organ exift. The laft is deferib- 


ed by Ca tva'vana. 


mn 


cccxxx. 

Ca'tya'yana:—He is called impotent, whofe urine froths 
not, whofe feces link in water, and whofe generative organ 
is deficient in ere£tion or in feminal juices. 


Although the eunuch and the reft Ihould not marry, they may adopt 
children, fuch as fons given and the reft; and therefore the phrafe “ if they 


Ihould defire to marry" is exceptionable. IF the degraded finner have a 


wife married before he became an outcaft, the fon of his wife or other male 


child adopted during his degradation, and the fon of his body procreated 


^created 


before it, may claim fhares of the heritage, as appears 
and others above cited. . 


texts of Dev ala 
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CCCXXXI. 

Yajnyawalcya: —An outcaft, and his fon, an eunuch, one 
lame, a madman, an idiot, one born blind, and he, who is 
afflitted by an incurable difeafe, mtift be maintained with¬ 
out any allotment of (hares. 




• The compiler has cited the commencement of another text in Mtm’t name, I have made the re- 
fm.net to a fimilar text of Menu. T* 
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'S?S| ! « Hu fon,” procreated after his degradation. “ An idiot s ” one wbofe 

,ntel,oa f 1 faci ' lt,cs * re imbeclIc - “ An *6»fe*” a hopdeft Is- 

profy and the like. By this <erm and the like/’ other pcrfons, defcribed 
by other fages as excluded from participation but entitled to maintenance, 
fhould be comprehended in this law. 
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a. 

" who cannot walk on either foot, fays Ji'mutav/hana, is lame* 
ing to his opinion, if one foot can be ufed in walking, there is no 
lemfs, He, who cannot walk on both his feet, fay modern la wyers, 
is lame. According to their opinion, if both feet can be ufed in walking, 
then only is there no lamenefs: confequently, a man is called lame, even 
though he can move on one foot. The opinion of JiWtava'hana is 
.cdoiiK corre&j for in the text o» Menu: the general failure of organs is not 
fignified by the expreffion, “ fuch as have loft the ufe of a limb,” (literally 
fuch as have not their organs:) were that the meaning, one, who had only loft 
the ufe of his hands, would be capable of inheriting. Logicians do not ack¬ 
nowledge any eflential property common to all organs and peculiar to them s 
hence a general failure of them all cannot be affirmed by a /ingle term; but 
the general failure of a particular one may be fo affirmed. That may be the 
total failure of power toufe the hands or feet; the total failure of the fenfe of 
fmelhpg, or tatting: the deprivation of fight, t which conffitutes blindnefs; de¬ 
privation of hearing, ‘which ccnJUtutes deafnefs; the total failure of the gene¬ 
rative organs, which is called impotcncy; dumbnefs, or the total failure of 
fpeech, which depends upon the tongue: if the organ of excretion were 
totally deficient, life would, ceafe through the fuppreffion of dejeftions. 
An organ is a certain thing affixed to its proper place, namely to a lump of 
flefh (or part of the body). Accordingly the virile aft cannot be perform¬ 
ed,- ifa certain, thing fo denominated, be wanting in the virile member; and 
fo m refpeft of others. Consequently, if the man have the ufe of one hand. 

Or of one foot, there is no general failure of thofe organs refpeftively. Again; 
fince the purport is the fame with that of the text of Menu, the fame 
tnuft be likewife underftood, in this inftance, from the term “lame.” In 
ftafticoj he alone is deemed fo, who cannot move even one foot. 
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%nify born lame 


e, being contiguous to the word blind, rnuil 

■ 

manner, “ perfons deprived of the ufe of their 
w ^iw/usuwi, as are deftitute of the ufe of both hands from the 

day of their birth. By “ the virile member” is not meant the organ of dif- 
charging urine, but that member conjidered as the inftrument of procreation > 
as is expreffed in the ''Sri Bh&gavata, “ the parts of generation are difttn- 
u guidled by the fenfe of pleafure in the act of propagation.” 

' cccxxxil. ' V- '■", 

Ya'jnyawalcya :—But their ions* whether begotten in law¬ 
ful wedlock, or procreated by a kinfman on the wife duly 
authorized, may take fhares, provided they have no dif- 


On this text commentators remark, that two fons of lepers and the reft, 
namely one legally begotten, and one produced by a wife duly authorized, but 
not their other fons, are capable of inheriting. That is not fatisfadory ; for 
the iffue of an appointed daughter, the fon given, and the reft, are faultlels ; 
and the offspring of the wife, and the fon legally begotten, are not fpe- 
cially mentioned in the texts of Me no and the reft. It fhould not be argued, 
that no ground of preference exifts, whether the text of Menu fhall be 
reftrided as bearing the fame import with the text of Ya jnyawalcya, or 
this be confidered as exhibiting inftances which elucidate the meaning of the 
other. 


CCCXXXIII. 

Vrihaspati :—Menu holds the firft rank among legiflators, 
becaufe he has exp reded in his code the whole fenfe of the 
Veda ; no code is approved, which contradi&s the fenfe of 
any law promulgated by Menu. 

Still as the general term “iffue,” which occurs in the expreftion “the 
“ iffue of fuch as have children (hall be capable of inheriting,” and which 
might be conftrued as declaring their daughters to be alfo competent to inhe¬ 
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r, t» is explained male offspring, from the coincidence with texts of other 
Jegillators 3 fo may not the lame term be explained (from the concurrent im¬ 
port of the *ext of Ya jnyawalcya), as fignifying male iffue either 
begotten id lawful wedlock, or procreated by a kinfman on a wife duly autho- 
rized? No coincidence with texts of other fages, but with another law 
promulgated by the fame legiflator, is the ground, on which «< iffue” in 
th? text of Menu, is explained male offspring: for when partition of 
the father’s eftate is made by his children, it appears from the text, 
Either let them (“ brothers” had been premifed) thus live together 
&c.” (XVIII), that the divilion lhall be made by his male children; 
furely the fame appears, when the eftate of the paternal grandfather is 
divided,, “ Sons procreated by a kinfman on a wife duly autho¬ 
rized,” being mentioned in the plural number, muft be underftood to figni- 
fy “ and the reft f for it is recorded, that when the enumeration ends with a 
term in the plural number, it fuggefts others of the fame fet. “ Provided they 
have no difability /’ that is, provided they are free from defe&s which 
caule exclusion from inheritance, fuch as blindnefs, deafnefs, and the like. 
They may take fhaires fo not a mere maintenance, 

||; ' CCCXXXIV. 

Ya'jny^walcya Their daughters muff; be fupported fo 
long as they be not difpofed of in marriage <; 

2 , 1 And their ehildlefs wives, who preferve chaftity, muft 
be fupplied with food and apparel; but difloyal and trai¬ 
torous wives lhail be banifhed from the habitation. 


Since it is dsreded, that daughters muft be fupported fo long as they be 
not difpofed of in marriage, it appears, that the nuptials fhall be defrayed: 
and that, if no fhare be received by a fo n j but, if the fan do take a fhare, 
his lifter muft be fupported, and her nuptials defrayed, by him alone., as 
is done in common cafes by a fon whofe father is dead. He alone muft likewife 
fitpport his own father, who-is disqualified. Even an eunuch, may have a 
daughter begotten on his wife by a kinfman ; but no text of law is found 
to prove, that he may have one received in donation or the like. 


The 
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HE legiflator mansions “ childleft wives” alluding to the married 
wives ofeunuchs and ,bereft. So the Rehear*. It is there fuppofed, that 
the female Oaves * and the reft need not be maintained; “ their,” or of them, 
is confidered as the lixth cafe denoting connexion by marriage. But, in fad, 
when the wife and daughters of the eunuch are fupplied by his brothers with 


food and apparel, his male and female flaves ought likewife to be maintain*. 
ed by them. Twice married women and other adulterous wives, however 
they became fo, fhall not be fupported. “ Traitorous wives j” this term, ac¬ 
cording to the Retnacara, politivdy denotes treafon, fuch as the attempt to 
adminifter poifon or the like; not merely a contentious fpirit. Confequent- 
ly the fame married wife, who ought to be banifhed from the habitation by 
her hufband, fhall in like manner be expelled by his brothers and the 
reft. 


cccxxxv. 

Go'tama:—- An idiot and an eunuch muft be fupplied with 
food and raiment, but the offspring of an idiot may claim 
a fliare: like iffue by a ''Sudrd, fons begotten in the inverfe 
order of the claffes Jliall receive a provijion for their JupporL 

From the term “ claim” it muft be underftood as made evident, that, if 
he is heir on the,death of the paternal grandfather, then only fhall he take 
a (hare; this fon of an idiot fhall not participate while his paternal grand¬ 
father lives. “ Like iffue by a "SUdrd ;** that is, like a fon by a > Sudrd not 
legally efpoufed. Gonfequently a mere iubfiftence fhall be allotted to him ; 
but, if there be no other heir, he (hall receive a fhare• hence, like iffue by a 
"Sudrd, fons born of women, married in the inverfe order of the claffes, fhall, 
if ft rid ly obedient, have a provifion for their fupport; that is, a maintenance 
fimilar to that which muft be given to the fon by a "S&drdi 

The Retndcara. 

But the fon by a ''Sudrd may take a fingle fliare, by the texts of Menu 
(CXXXIX 4) and Ya'jnyawai.Cya (CXLII): were the fame admitted 

* The tranflation does not prefer vethe ambiguity of the text. The word, which inhere tranflated wife, 
has the fame import with the french femme > and might fignify any woman appertaining to the eunuch, 
even m female ilave or fervant. T, 

in 
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CaTyaTana :—The fon of a woman not taken in marriage 
according to the order of the claffes, or of one related hy 
blood (fagolra) to herhufband, and a man who has afiu- 
med the order of a religious anchoret, are never capable 
of inheritance, 

‘ :.Y. ■ ^. • . y ■■••' !,*■_ -(* ^ .v. ■ ^ -r; ** :■'i. i V r '* i *1*5^ 

2. However, the fon of a woman not taken in marriage 
according to the order of the claffes may be heir provided 
he belong to the fame tribe with his father ; and fo may 
he who is born of a woman unequal in rank but taken in 
marriage according to the order of the claffes. 

3. The fon of a woman, who bears children to a hufband 
married in the inverfe order of the claffes, {hall not parti¬ 
cipate iii the heritage ; but food and apparel muff be giv¬ 
en him without flint by his kinfmen. 

4. On failure of collateral heirs, he may receive the pater¬ 
nal eftate; and kinfmen {hall not in other cafes be compelled 
to give him food and raiment out of any property not inhe¬ 
rited from his hither. 


“ The fon of a woman not taken in marriage according to the order of 
the claffesp* that is, a Ion begotten by a prieft on a young woman of the 
military or other tribe married in breach of that order which is prefcribed 
by the law when damfels of various claffes are efpouled by one man ; that 
fon is not capable of inheriting. 
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Brahmana or other man of fupenour clafs, by a Cjhatriya, of other 
- -r ’ r - -. ■*-*% taken in marriage according to the order of the dalles, 


wo- 
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man ot / 

is capable of inheriting, though ftriftly fpeaking unequal in rank; as is de- 
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dared in the fame text. The fon of a woman fuperiour in clafs, but mar¬ 
ried to a man of a lower tribe, is not capable of inheritance ; as declared in 
the fubfequent verfe. “ But food and apparel muft be given him if there 
be kinfmen, they muft give food and apparel; but if there be none, he 
himfclf may take the paternal eflate: if the wealth left by his father be not 
received by kinfmen, (the negative a, in this phrafe “ apitryant tad d hancun 
frdptamf is referred to the word praptam received ; for a, ma, no and rut, 
are terms of negation:) then food and apparel need not be given. In the 
text, “ the fame tribe” is referred to the term “ with the father ;” in the 
fequel of the fame verfe the conltru&ion is, “ he, who is born of a woman 
unequal in rank but taken in marriage according to the order of the claffes, 
may be heir.” 

Again ; a fon, who is born of a Woman defeended from the fame pri¬ 
mitive flock with her hufband, is not capable of inheritance: neither is 
a man who has afTumed the order of a religious anchoret, even though he 
■quit it to refume the order of a houfekeeper. Such is the mode 
of interpretation approved in the Reinacara. Even though he remain 
in the order of a religious anchoret, he does not receive the heritage in 
right of its having belonged to his father. That VasTsht’iia declares. 

CCCXXXVIII. 

VasTsht'ha:—Those, who have afTumed another order, are 
excluded from participation. 

Another order than that of a houfekeeper or married man* 

The Retndcara. 


<c The fon of a woman related by blood to her hufband (as claiming 
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hen would it not follow*, that a fon begotten by* her hufband, after the 

. . ■ ... 


Then would it Hot totiow, mat a lon oegotcen oy uer nujuauu, suer tun 
folemnity of marriage, on a young woman, whole feafons had commenced 
before marriage, (hould be excluded from inheritance (for fucb a 'woman 
ew&t not to be cfpoufed) ? It fhoirld not be anfwered,/'that in refpeft of wo- 
men fining frorh the fame derivative flock and the like, an exception (by 
which term'is meant negation relative to that, with exclufion of which the 


rule of adtion has been fettled;) is deduced by parity of reafoning from the 
text of Menu (Book XV, v. CLXXXV a), arid from others of the fame irn~ 
port, fuch as this, “Let not a man efpoufe a wife fprung from the fame 
primitive or derivative ftock with hirafelfand in an excepted cafe the 
a£t is illegal and void: confequently, fines the marriage of a woman fprung 
from, the Tame primitive ftock and the like is void, her fon is excluded 
from inheritancej but a woman, whole lentous have commenced, not be* 
mgfo excepted, her fon fhall partake of the heritage. We reply; a wo* 
man, who has arrived ar puberty, is alfo excepted by the following text. 




A man, aged thirty years, may marry a girl offixteen, whole 

feafons have not commenced. 


AmerA bates the term, which occurs in this text (nagmedj, as fynony- 
mous with amgatdrtavd,, which figniftes “ a girl, whofe leafons are not 


come. 


It fhould not be argued, that the text, « A man may marry a girl whofe 

* Prevara; the fabdivifion of gotra. Having tranflaied git,-a primitive ftock, I iMttpM pravara do¬ 
native ftock. In the eighth chapter I tranflate>g»>* defendant from the fame ancient fage ; mAfam*. 
<a prapara fprung frpm the fame branch of a venerable ftock; adopting thofe terms from a note of Sir 
►Vtut am Jones on a text cited in the Vt’vidhnavn fetu* T, # 
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horn the fa me primitive ftock is void; but with a girl, whofe feafons have 
commenced, it mull be deemed valid, like marriage With a 'Stidrd. Accord- 
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afterwards diicovered. 
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Sumantu :—He, who marries the daughter of his father's, of 
of bis mother’s fiber, or of his maternal unele, or a gill 
jprimg from the fame primitive ftock with his mother, or 
defeended from the fame ancient fage with his father , muft 
perform the lunar penance, and, divorcing that wife, muft 
fupport her. 
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CCCXL. 
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from the fame original ftock with himfelf, muft fupport 


a Yana-—He, who inadvertently marries a girl fprurig 
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“Descended from the fame ancient fage,” in the text of Sum an tv, 
fignifies fprung from the fame primitive or derivative ftock. Legiflators 
have not ordained repudiation, in the cafe of a woman s/foufed after her 
n'iiK*''' feafons 
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Sumantu, is a mere m dance of a general meaning, and finte Raghu- 
nandana concurs in that opinion, muft not a woman, efpoufed after her 
feafons had commenced, be alfo repudiated? No; for the implied fcnfe is 
any woman who ought, not to be married by reaion of affinity. Again,* lines 
the repudiation of a young woman bearing the fame-mine with the mother 
cfher hujband is alio dueled in the hymn to Vishnu affirming the form of 
a fill *, it mud be underftood, fay thefe lawyers, that her fon fhall be ex¬ 
cluded from inheritance. It ffiould be remarked, that, .fince the marriage of a 
•s Sudra with a woman fpmng from the fame primitive flock is authorized, 
the fon. born of fuch a marriage is capable of inheriting- 

«» The fon of a wife, not authorized to have iffiue by another, and the fon. 
begotten, by the brother of the hufband, on a wife, who has a f on then living, 
are both unworthy of the heritage M (CCXXXIV); the fon, who is begotten 
on a wife not authorized by Spiritual parents on failure of the hn'H.nd, is 
unworthy of a fliarc in the heritage of her hufband or of* his own natural 
•father. “ Even the fon of a wife duly authorized, not begotten according to 
the law which has been propounded, is unworthy of the paternal eftate’* 
(CCXXVI). 
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■ CCCXLI. 

Co'TAMA :—A. SON begotten b y another on a woman, whofe 
hulband’s brother is living, fhall not take a lhare of the 


age. 


ill 


Issue begotten by another, although the hufband’s brother be living, is 
not capable of inheritance. 
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The Ret wear a. 


_ 


■ 

.— 


• The Mdiya-tiita, a hymn extrafted, I believe, from the Veda T. 
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wife. “ They are unworthy of the heritage;” they do not {hare the eft ate of 
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The Retnacatci S 
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The notion is, that the word “only,” in the phrafe “ they are fons of 
their natural fathers only,” excludes the mother, maternal grandfather,- and 
other anceftors. They fhall take the heritage of the natural father, and not 
merely offer the funeral cake to him (CCCXLII 2}. If the mother were pur* 
chafed, by paying a fee or price to her huifland, for the fake of obtaining 
iflue, they may offer the funeral cake to the natural father; but if no purch&fe 
took place, they fhall offer it to the married pofleffor of their mother. Such 
is the interpretation delivered in the Retndcara. 

• 1 • ' ' ‘ v fMi *■ %$ < 


CCCXLIII. 


■■■■ V 

Sfej' 


Nareda:— He, who procreates iffue on a womanpurchafed 
for a price paid to her hufband, claims the offspring ; but if not 
purchafed for a price Jo paid, the iflue of the woman be¬ 
longs to hef hufband alone. 
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Here the woman muft either be a {trumpet, a twice married woman, 
a difloval wife. Thus the Pdrijata, .with which the I ipettutcara concurs. 

It fhould be here remarked, that, according to the Retndcara, the fon begot- 
ten on a woman, purchafed by the payment of a price, thottgh not authori¬ 
zed to have ifliie by another than her bujltiml, flVall offer the funeral cake 
to his mother's hufband alone: hut that contradicts the text of Menu 
(CCLIV). It fhould not be argued, that this text relates only to inter-* 
courfe with the wife of another for the fake of obtaining iffue for himfelf. 
That is incompatible with feafonihg; for, if the feed or male 'power alone 
generate a fon, how can the child belong to the hufbarxd of the mother ? 
Some affirm, that this mult be eftablifhcd on the foie authority of pofitive 
law. Others hold, that the fon of a woman not purchafcd from her hufband 
befcomes his offspring, by the text of Na red a (CCCXL1I). That the Ton 
of a woman purchafed from her hufband is the iffue of his natural father , muff 
be deduced from the fubfequent text (CCCXLII 2). u Not authorized to 
have iffue by another” can be no fignificant epithet of a woman fold by her 
hufband for a price received. The fubfequent remark “ but if die were 
not purchafed &c.” relates to a woman fraudulently authorized to have iffue 
by another. The text of Menu (CCXXIV) alfo relates to the cafe of a 
woman who was not bought: why it has been explained by the author of 
the Retndcara, as relating to a wife purchafed from her h’tjband, may be qr.ef. 
tioned. This concife expofition may fuffice. 
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ly to any one of the brothers, who a 
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anv hing given by a friend, received on account of mar- 


MENU :—-Wealth, acquired by le< 
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riage, or prefented as a mark of refpe£t to a gueft 
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Since the word ** exclufively” precludes the reft of the brethren, it. 
follows, that fuch wealth is not fubjedfc to partition. 

What is received as a mark of refpecft, when a madbuperca , or gift of 

■ 

honey, curds and butter, is prefented, belongs exclufively to him, who receives 
the prefent. 
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The Retnacardt 
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CCCXLVI. 

Vya'sa :—Wealth acquired by learning, or gained by va¬ 
lour, or received from affe£lionate kindred, belongs, when 
partition is made, to him who acquired it, and fhajl not 
be claimed by the coheirs. 


45 Gained by valour acquired in war or the like. 


The Retndcara . 


CCCXLVI I. 

.Ca'tya'yana :-L-What has been acquired by learning, after 
inftru£lions received from a llranger, and a maintenance 
provided by one of a different family, is called wealth 
gained by learning; 2. What 
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§': as a fee for 
afcertaining a 


anfwering a question in c 
doubtful point of J aw ; or what has been gained as a re- 
ward for delaying knowledge, or for viSory in a learned 
conteft, or for reading the Viia with tranfcendent ability ; 
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4. ouch wealth have the fages declared to be the acquifi- 

tion of fcience, and riot fobjeft to diftribution ; and the 
law is the fame in regard to liberal or elegant arts, and to 
increafc of price from fuperiour fk.il! in them : 
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5. A prize which has been. offered for the difplay of 
fuperiour learning, and a gift received from a votary, for 
whom a facrifice was formerly performed, or a prefect 
; | from a pupil formerly iriffrolled, fages have declared to 
be the acquifitioti or fcience : what is otlierwife acc "" '^ 1 
is the joint jifopefty:;^ 


6„ Event* what is won by furpafiing another in 


after a hake has been depolited, Vrihaspati pronounce 
the acquifition ol knowledge and impartible. 




7. What is obtained by the boaft of learning, what is re¬ 
ceived from a pupil, or for the performance of a facrifice, 
Bhr fou calls the acquifition of fcience. 


After a maintenance, provided by one of a. different family,” and by 
rum only; el/e' the text would be unmeaning, becaufc every perfon, who 
flud.es long, is at times fupported by one of a different family. “ Main¬ 


tenance 
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pertinent accor mg to t ie opmton of Chak.de swara and .others. . || 

\v h at i? receivedter difplaying fuperiour laming, for which a prize 
had been offered, is the acquisition of a fcholar, and muff not in general be 
divided among coheirs. Some perfon , %ing “ no one can difplay preemi- 
nent Skill in this lecture cf the- Veda? .a learned man replies, “ if I prove 

foperiour learning, what wilt thou give me ?” Alter a prize has been offered 
hv the oronofer of thh trial ic U ,u,. i_ j _ _- 
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So what has been received,, in the form of a gratuity, from a pupil, on 
account ofinfirutlio'ns; or as a recompenfe. from a votary for the peifprmance 
of a facrifice by his family prieft j “or as a fee for anfwering.a queftion in ca- 
fuijlry” (for inftance, any queftion being fojvcd, when fome, perfon gives a 
reward not previoufiy propofed); “ or for afeertaining a dubious point of law,” 
that is, for relieving the doubts of one, who thus propofed a reward, “ to 
him, who removes the uncertainty in the meaning of this ordinance,. I will 

v,ho apply lor an award) ; <• or what has been gained as a reward for dif- 
-mg knowledge," that k, what is received from a wealthy man, on con- 
ion oflearning, being; told bv others, hi 
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t0 a Earned man is laudable : fab wealth is the acmifithn offeience. 


ing, that a gift 

Y,M A :-TH F .wire have pronounced hint worthy of gifts, 
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fignecl and gentle, fubdues liis paffions, preferves flridl ve* 


racity, is grateful and difinterefted, is kind to cows and 
prote&ed by them, is liberal, performs due Sacrifices and 
belongs to the facerdotal clafs: 
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What has been received as a reward for vi£tory in a conteft relative to 
facred literature, or any other learned controverfy, is the acquisition offcience. 
** Or for reading the Veda with tranfcendent abilitywhen fomething is 
propofed to be given away, and a doubt arifes, to whom it fhall be given, 
many deferving perfons being propofed, what is given to one on account of 
veneration for his tranfcendent ability in reading the Veda r is the acquisition 
of fcience. So what is gained by painters, goldftmths and the reft, through 
fuperiour ikill in liberal or elegant arts; and even that which is gained by 
vidory over another in gaming or the like : all that is exempt from parti¬ 
cipation with others. The meaning is, that wealth gained by fuperiour at- 
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tamments in any art or fcience, belongs exclufively to him who acquired it. 
For the fake of elucidation, Ca'tya'yana has delivered the precept dif- 
fufively. Such is the opinion of J/md'tavahana, Rachtjnandana 
and the reft. According to their opinion, “ increafe of price” muft be ex¬ 
plained what is gained by the increafed value of a thing above the price, 
at which il was purehafed, 

' 

For reading the Vida with tranfcendent ability;” for excellent Iecfture 
of it. “ Increafe of price;” what is received, through the fk.il! of one 
man, , above the fuitable price, becomes his feveral property: fuch is 
the meaning. “ A prize which was offered for the difpiay of fuperiour 
learning what is gained by the difpiay of pre-eminent knowledge, after 
a prize has been offered for fuperiour learning, in this mode, “ to him, who 
evinces the greateft knowledge in this ledhire, or in this, contcft, a hundred 
jfvernas fhall be given.” What is received as a prefent, in token of ref- 
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lorn a facrifice was formeirly perfortned, or koitt 
, is the acquifition of fcience. During a coritejl be- 
verlaries, if any man fay, “ I will give money to him 
who proves conqueror,” what is gained by him, who overcomes his adverfarv, 
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t *v ih as p at i pronounces the acquisition of knowledge. What is obtain- 


ed by influencing the mind of the giver by fuch a boaft as thiiJ, .« I have 
ftudied this fcience j” what is received from a pupil of whom a prefent is 
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ed, (or what this pupil, ftudyirtg texts of the Tantras, gives for the wor- 
fhip of the gods, or ilmilar purposes* or what a fiiident, coming to read the 
Vedas, gives as a mark of refpedt to his preceptor, Or as an aufpicious of¬ 
fering to deities,-) or what is given during facrifice, as a pious oblation 
to the gods, or as a mark of refpeft for the officiating priefl ; all that 
‘Bbkigv caiis the acquifition of fcience. Such is the interpretation of 
Cii/vnde'swara, MisrA and Others. 




“ What has been gained as a reward for difplaying knowledge j” what 
is received by one who boafts, in a learned affembly, “ I am fuperiour to 
all, even though he fail in reading the Veda with tranfeendent ability, is 
the acquifition of fcience s but. what is received in the mode abovementioned, 
by thofe who read the Veda with fuperiour (kill, although they do not 

therafelves boafl of their talents, muff be alfp confidered as the acquifition 
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of fcience. 
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What a liberal,plan, any how knowing him to be learned, gives him as a 
prefent intended for the learned in general, delivering it near the bank of 
the Ganges, on a day of purity, in the form enjoined, is not a particular fort 
of wealth gained by learning, but is deferibed by the phrafe « what is other- 
w ife acquired, is the joint property of the coheirs” (eCCXLVII 5). 




Accordingly “ his own” is inferied in the expreffion, “ what has been 
gained by a man , as a reward for difplaying his own knowledge”* 
(CCCXLVII 3). “ For vidory in a learned contefl what has been gain¬ 

ed, ^though no reward had been previoufiy propofed, through the fatisfatSion 


* Copying a mfion of this text as made by Sir William Jones, I have omitted the tetm in queftion t 
a* the fenfe is complete without it, I judged it unneceffary to alter his tfanflation, T 
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: what is technically named the acquisition of fcience, is 
not exchifive thereof. But according to Chandf/swara and others, it 
mufi be affirmed to be common to the coheirs. W>f 


a reward re- 


ceived on account of the gratification afforded by the folution of a quef- 
tion : fop mfiance, a man pofiefiing immenfe knowledge attends an. univerfitl 
monarch, and difeuffes a quefiion propofed by him; though he do not 


gam the victory (for even in controverfy a conqueror of worlds is invinci¬ 


ble), yet fpreading luflrc over the affcmbly, he receives a reward from 
the monarch. “ A fee for afeertaining a doubtful point of law;” they ex¬ 
plain this phrafe in the fenfe abovementioned. Or the reward, which a man 
receives for exhibiting extrafts of books, that remove the doubt, is the ac~ 
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. . lilar gains, ■' § 

5 fthe acquifffioniibfScience. Jt#$ 
it, ■wherein fuperiour fluff is required, the wealth 
gamed is technically denominated the acquifitioa of faience ; otherwife it 
-- ^—ply wealth acquired by the man himfeif. Such is the full.fenfe ac- 
• - to Chand e.swa.r a and others , 

n+JflBw'flMBi ■'W;- ■ 1 ’ tl 1 'Sftt’w■ 
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cccxlviii. • ■ 

Menu What a brother has acquired by labour or lkill, 
without ufmg the patrimony, he fhall not give up without 
his affent; for it was gained by his own exertion. 1 
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Ji''mu'tava' , h an a and the reft explain the particle “ and " in this text of 
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Confequenily the meaning is, beCaufe it 
therefore it fhould not be given up to his bre- 


. 

threnwA.^....,^.. B*‘“ ou «£" 

and the like, being acquired by the man himfeif, is, without diftimhion, ex- 




empt from partition, if the patrimony have not been ufed ; but if that be 
employed, the reft of the brethren are ipeciahy entitled to receive the 
fhares which will be mentioned; and that is true, without exception, in every 
cafe of wealth acquired by learning. It fhould not be argued, that were: it 
To, the particular explanation of. the term, as propounded by Catyayana, 
would be fuperfiuous, becaufe it would be proper to affirm limply, 
that what is gained through learning, is the acquifition of fcience. The 
texts of Ca'tya yana are only intended for ample illuftration. What then 
is the meaning of the phrafe, “ that, which is otherwife acquired, is the joint 
property of coheirs ? ” Land or the like gained otherwife than in the mode 
mentioned, for example, by gratifying the donor with a prefent out of the pa¬ 
ternal eftate, is the joint property of all th •. brethren : the text mud be fo 
fupplied. It fhould not be argued, that the acquisitions of fcience being fta- 
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fhall be partible, if it was gai ned by learned brothers, who 
were inftru&ed hi the family by their father, or by their 
paternal grandfather or uncles; and it is the fame, if the 
wealth was acquired by valour with t qffiftance 'from the 

■ • ' ^ „ __ '‘if. 7* "f7 

. family-eflatc . ■ - ? , *"v. ' • ( - f ' - - ; / . 

Ir any perfon, appointed by tome wealthy man poffefimg a tafte for dtera- 
to diftribute among priefts a fum of money prefcnted as a donation .to 
Brdbmanas, covetoufly refervc a large fam for himielf, oiftribute the 
final! remainder among priefts, and again take back a.part as a mark cfrefpe£ 
W to hlmfdf, thou Id the donor, afterwards informed of the circuroftancc, ac- 
lie fee hvthat wifappropriation, reftedting* 4 he alio is a Briibaana, my purpofe 
yis therefore fulfilled.-” or if any 'perfon,' fkilled in thefcience of accounts, and 

fomcwherc 
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him, and the king, when in- 


hrough cxceffive partiality, 
icfe cafes? * 
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iave been acquired by in¬ 


formed 

what is the fettled rule of divifion in either c 
If fcience had been ftutdied in both fa 
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ftru<aions received ;froro the father, with a maintenance provided out of his 
eftate, brothers may claim lhares of what is gained,, becaufe the patrimony 
has been ufed. If this be alleged, the anfwer is, when feme wealthy man 
has attained his purpofe through money expended by the father, and after-, 
wards contracts a friendfhip with the Ton as With a ftranger, the reft of the 
brethren might alfo claim a fhare of any thing given by bkt.to that ion for the 
lake of enhancing friend fliip. The reft of the brethren can only claim tharsa 
of that wealth, for the acquifition of which money was expended out of the 
family eftate, or which was acquired by learning attained through the inilruc*. 
tions of the father with a maintenance provided Out of the patrimony : accord¬ 
ingly it is remarked by JiWtava'hana, that wealth acquired with tire ufe* 
of the common flock employed for that very purpofe, is juftiy confidentd as joint- 
property : but in the prefent cafe the money has been, expended for another- 
purpofe, and fcience is not among the means, by which this gift is obtained 5 
brothers cannot therefore claim a fhare. If this be alleged, the anfwer is, if 
the reft of the brethren Cannot participate, when the ufe of the patrimony 
is mediately conneclcd with the acquifition , what argument proves joint-pro¬ 
perty, when fcience, attained by inftrucftbns received from 'the father, is .me¬ 
diately connected with the acquifition ? Some lawyers reply, brothers Cannot 
claim a fhare of property fo acquired. 


Is not the law thus explained* in the cafe cf fiich wealth* as is technically 
named by CatyaVana the acquifition of fcience, if the patrimony have 
not been ufed, no fhare dial I be given to any other brother; but, if it 
have been ufed, a coheir lefs learned than the acquirer, or wholly ignorant, 
fhall be excluded from participation, but one equally, or more learned, 


fhall receive a (bare? 
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* The amhor has left his qneftion unamfvmedL T* 
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CCCL. ";!■>'LL' LivC- ',h. ■ 

■ |;CaAyayan a : —We alth, acquired by a learned heir, fhall 
never be divided among his ignorant coheirs; but he fhall 
fhare it with fitch of the parceners, as are equal or fu- 
perxour to himftlf in learning. 

„ T 

Ignorant j defhtute of, of poiteflinp- ] e f s learning ■ for prim- 

F ,, o, icarmn^, ror gram-. 

imilitude, pri- 


// never be divided 


, * 1 

marians hold, that the negative particles „« u* 
vation, diverfity, paucity, want of excellence, and 
edj 0 adorned by fcience. Wealth acr- ! 

among Ignorant cobeirs, wh=,her jo;,, prepay have, „ h„ e w, been 
uftd. - Eqml or luprriour to himftlf; ’ the word learning, employed am- 
biguoufly, is referred to both terms* the meaning therefore is, fuch of the 

parceners as are equal, and fuch as are fuperiour, in learning. Thus 

• ‘ 

>ana, But others explain the phrafe 
by regular apportion* luperiority in learning is lignified by the Angle term, 
“ fuperiouras in the phrafe De'vadatta is the moll- handfome, and 
Yajnyadatta is next, thelafl term fignifies handfome in the next degree. 
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The law fhould not be fo explained, as advanced in the quejlion prtyojed; for, 


Na'reda declaring, that wealth acquired without fupplies from the joint 
flock fhall not be fhired with ignorant coHdrs, it thence appears, that, if 
fupplies were furnifhed from the joint flock, the aequifition of fcience mull 
be fhared even with unlearned coheirs. 


cccll 


Nareda: —A learned heir fhall not give a fhare out of his 
own acquired wealth to an unlearned coheir without his af- 
fent; unlels it were gained by him receiving fupplies out 
of the patrimony. 


CCCL II. 

Yajnyawalcya :—Any other property, which a man has 
himfelf acquired without ufing the patrimony, and any 


* A citation from the metrical rules of Bhaktr uie&z. 


thing 
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2. He, who, by his own pains and dt his star, charge, recovers 
or repairs what has defcended from his anceftofs, and has 
been long taken away or nearly deftroyed, malt not bring it 
into partition with coheirs, unle, s it be land ; npr what he 

i Jt • u , • , J ; 

has thus gamed by his learning, 

“ Any other property j” other than a 'thing given by a friend, or the like. 
The acquisition of fcience being alfo fuggefted by the fir ft text, the expreflion, 
nor what he has gained by his learning,” is fuperfluous. If this be al¬ 
leged, the anfwer is, no; for it is intended to exclude unlearned coheirs (even 
though joint property have been ufed) from partition in that, which is dif¬ 
ferent from the feveral property deferibed in the firft verfe of Ca'tya'yana 
(CCCXLVII l), and which is acquired through learning attained whilft a 
maintenance was provided by the father. There is no difficulty in affirming 
this to be the opinion of ''SuTaipa'ni. In like manner, if any thing have 
been received from a friend, it is only exempt from participation when the 
joint flock has'not been employed to obtain the gift . “ Any thing received 

from a friend ” is a mere inftance of a general meaning. 
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CCCLIII. 

Nareda:—Three forts of wealth are in general not 

to partition; what is gained by valour, what is given by 
the kinfmen of a wife, and what is acquired by learning: 
and alfo any thing, that has been received by the favour 
of a. father or other friend: ' 




2. And this law is alfo obferved in the cafe of him, to 
whom any thing has been given by his mother, through 
affe£lion, out of her own feveral property; for, as a father, 
fo has a mother power over her own .* 


-- 


* The fecond verfe was cited a few pages lower; I infert it here to avoid the neceffity of repeating the 
firfl verfe. T, ' ’ 
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Vya'sa:—What is given by a paternal grandfather, or by a 
father, as a token of affection, belongs to him who receives 
it; neither that, nor what is given by a mother, fhall be 
claimed by coheirs. 

2. What a man gains by his own {Irength without reliance 
on the patrimony, he fhall not give up to the coheirs, 
nor what he acquires by learning. 

Joint property may have been ufed even for the acquifition of wealth re- 
eeived in donation. For example, a man obtains-a gift by gratifying the 
donor with prefcnts on his own pari. Accordingly it is thus recorded, “ In 
the Cali age, a follower, or one admitted to fellowship. obtains prefcnts.^ 

According to If mu 'tavar ana and the reft, there is no diftindion. 
The author of the Pra^aSii, JiteWriya and others bold the very fame 
opinion. But Misra, Chande swara and the reft affirm, that fome dif- 
tiadion appears to be intended by Vyasa, who declares that no fliare of 
wealth acquired without ufi.ng the patrimony fhall belong to him, who did 
not contibute to the acquifition; and afterwards adds, “nor what is gained 
by learning” (CCCL-IV 2): and the diftindion feems to be this; another 
brother fhall have no fliare of wealth acquired by learning even though fup- 
.flics have been furnilhed out of the common flock. ' 


It fhould not be argued, that, in other cafes, when joint property has not 
^bcen ufed, no other (hall participate in the ‘wealth gained; nor in that which 
is called the acquifition bf fciencc as deferibed by Ca'tya'yana 

(CCCXLVII); 
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tins “ acquired without uftng the patri- 

mwty rv^^u 4 ,. ».«. «..w it does not appear, that he (hall not give 
' ' ' <*■■ .. ■'. ■■'.■;■/,;. 

up to the heirs wealth, which is acquired by learning, but which is not techni¬ 
cally called the acqnifition of fcience. Nor fhould it be argued, that, in like 


>»ki 

1 d-v , ??d l 

ufffe 


& 


dred by learning, m other modes than what is technically 
denominated the acqmfition of fcience, appears not to be exempt from 
participation. “ Five” being fpecified, that may be fuggefted in refpcft 

1 . - . „ - . ..V'-'- 

ommalc . Knl in thp nrirfent mftnnr/». (mce the term is not 


■ 


j.» 4 i«w p.v.v... inftance, fince the term is not 
1 

>v _“ technically fo called,” no fuch meaning is fug- 

veiled: for the fenfe of the precept is “five creatures with five claws, 
and no other five-toed animals, may be eaten but in the prefent inftance, 
to «&* Aim onAwr hv the text “ he fliall not <rivc ud what is ac- 


: anfwer furnifoed by the text “ he fliall not give up what is ac- 
y learning?” Nor fhould it be argued, that what is ftated by Vy- 
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mere 


the preceding part of the fame text; there is 
‘iti 

declaring the acqruhuon of fcra.ee and of valour exempt 
from partition (CCCXLVl), a diftinftion is expounded in another text 
(CCCLIV) j the expreffion, “ what he gains by his own feeogt 
there employed, it relates to the acquifition of valour j by a text l 




cited (CX), partition is ordained, by Vya'sa when no Special ground ot 
exemption exifts: hence there is nothing fuperHuousj for an exception op- 


d to a general maxim, and a general precept oppofed to a fpecial rule, 
cannot be deemed fuperfluous. It fhould not be argued, that, were it fo, 
the technical fenfc of the term “ acquifition of fdet*ce” would be .vainly 
propounded by Ca'tVa'yana (CCCXLVIt 2 &c.) Tire author ot the 




Pracu&a fays, the texts of CaVyayama elucidate thofe acquisitions ot 
fcience, ia which the patrimony is not tiled: or it might be replied , La tya- 
Yana has delivered a full explanation of the term ** acquifition of fcience.’" 


the anfwer is, a diftin< 5 tion being taken by texts of law 


If this be 

(CCCLX) in regard to the acquifition of valour, it appears that a didino¬ 
tion doel cxift in regard to fuch acquifition. Thele texts (CCCLX) 
do not relate to wealth fo gained by valour, when paternal property has not 
been ufed; For, in this inflance alfo, the riding horfe, weapons or the like 
may have belonged to the father. Nor can it be inferred, that, this acquisition 
being fpecially mentioned, any other wealth gained by* valour muft .be 
acquired with aid from the patrimony. It is poflible, that an indigent 
fon may difplay his courage, having received a horfe, arms and the like from 
fome perfon pleafed with his eloquence, humility and fo forth. Nor is it 
merely an ample explanation of the term. It would be improper to omit 


the obvious gain of military pay, and only ftate wealth acquired through 


favour in confequence of an arduous achievement. The diftintlion does 
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not 
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, but not othcrwifej the fame rule of decifiou (houli 
*->; inferred in regard to the acquifition of fcience and the like. 

Thus partition of wealth gained by valour, which is ordained by a text 
formerly cited (CX), relates to the hire of the foldier , not to the reward of 

' 


a gallant achievement, another law of Vyasa (CCCXLVI) relates to 

™k;,k t s technically called the acquifition of learning, or of valour, , 

Vyasa laft cited (CCCLIV), mentioning “by his own 

ftrength,” as well as the law of Menu (CCCXLVIIl), which expreflTes 

“ by his own valour,” alludes to that which is acquired by agriculture or 

■ 
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the like j the concluding part of the text, “ nor what he acquires by learn- 
ing (CCCLIV) relates to wealth gained by a common recital of facred 


poems and the like; and, through the connective particle, it alludes to the 
wages of valour: the phrafe in the text of Menu (CCCXLV’IU), 
“ and what was gained by his own exertion,”* comprehends every other 


tion. 
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Is not this incontinent with the text of Na^eda (CCCLI) j for it is 
there fuggefted, that a learned man mull give to an unlearned coheir a 
fhare of wealth acquired througbjc ienc c^which was attained while fupplies 
were received by him out of the patnmdi^gjg^o this GhandeWara, 
replies, the intention is this, when a parcener, who attained fcience, re. 
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* la compliance with the former glofs, it has been tranJlated in a caofal fenfe, T. 
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jewing food, apparel and other fupplies out of the joint property only, 
e«irns wealth by his learning without reliance on the common flock for fup¬ 
plies, then no [hare fhalLbe given to the unlearned coheir: if he do rely on 
the joint flock for his maintenance, what is fo acquired through fcience, mult 
be [hared even with unlearned coheirs; but if the joint flock were not ufed^y 
Bm at the time of his Requiring knowledge, then no part of his gains (hill be' 
given up to any ignorant coheir, even though he receive fupplies from the 
joint flock during the time of acquifition, but he fhall give a [hare of that 
wealth to the learned coheir alone; fince Vyasa, having ordained the feve- 
ralty of wealth gained without the ufe of the patrimony, feparately declares 
the acquifition of fcience exempt from general parti tion, Accordingly the 
indivifibility of wealth acquired by learning, which will be again mention¬ 
ed, mufl be referred to the cafe when fupplies were received from the joint 
flock at the time of acquiring wealth through that fcience, which had been 
attained with a maintenance provided out of feveral property, thus fat 
ChanbeWara. ; 
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may be here briefly ftated as refohkg itfelf into four cafes, ift. 
The acquifition of wealth by one inflrudled in fcience after a maintenance 
provided out of the paternal eftate,but without ufing the common flock du¬ 
ring the exertion for gain, ad, The fame cafe, but expending joint property 
during the acquifition. 3d, The gain of wealth by one who attained 
fcience without fupplies from the common eftate, but who ufes the joint 
flock during the exertion. 4th, The fame cafe, but without expend¬ 
ing joint property during the acquifition. 


1. In the firft cafe, it is pronounced his own acquired property, not to 
befurrendered to ignorant coheirs, under the texts of Gotama (CCCLV,) 
and Catyayana (CCCL); whence ChanbeWara concludes by fay¬ 
ing, it [hall not be given up to an unlearned coheir.. 


Gotama : 

own ac> 


CCCLV. 

A learned man 
property to an ignorant coheir ag; 


not give a 


e of his 
his own 


Does 
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"' Does it not follow, that the text of Na'reda (COCLI) relates not to 
fuch wealth, as is technically named the acquifition of fcience ? for the con- 


dition, “ unlefs it were gained by him, receiving fupplies out of the patri- 
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mony,” would not be pertinent: and it is fubfequently remarked by Chan- 


ppawif 
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deswarXi in his glofs on the text of Vya'sa (CX), that, it muft be 
confidered as relating to wealth acquired by learning, valour, and the like. 
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but diftind from what is technically denominated the earnings of fcience, or 
of courage. The text (CCCLI) muft therefore relate to the acquifition of 
wealth through knowledge attained with a maintenance provided out of the 


pint flock : the precept of Ga^tya^yan a (CCGL) muft of courfe relate tb s 






the fame fubjed, not to the acquifition of fcience technically fo called; fmee 


it bears the fame import with the law' propounded by N a red a. Or the 
rule of decifion in both cafes is eftablifhed by the texts of two fages. It 
jfhould argue^, ‘tKat the precept delivered by Na* r ed a may alfo re- 

late to the acquifition of fcience technically fo called, becaufe that is the ob¬ 
vious interpretation. The technical denomination would be fuperflu'ous 'j and^|g|g 






the cxpreflion « nor what he has thus gained by his learning” (CCCLII 2) 
would be unmeaning. At prefent that denomination ferves to exclude ig¬ 


norant coheirs from participation in wealth named the acquifition of fcience. 








even though fupplies have been received out of the joint property . Not 
fhould it be argued, on the authority of the text of Catm a y ana, that the 
acquirer muft give a learned coheir a jhare of fuch wealth,- which he has 
gained without ufing the general ftock. It would be inconfiftent with com- 
fenfe, that it fhould Be joint property, when no ufe has been made of .. 
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the joint funds. By excluding the ignorant coheirs from participation 
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when wealth gained by learning is diftributed, and by the particle “ but,” 
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which occurs in the text, it fuggdls the law, that learned coheirs fhall partici- 






pate; and the diftribution, prevloufly hinted, is contemplated in the precept.- 
' Hence diftribution is not ordained by the text in the other fuppofed cafe.; 
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But other lawyers con fid er as accurate the reading approved by Chan- 


PESWAKA and Jimu'tavahana in the text of N are da ; vanip 


ns 


vaidyaya , a learned heir Jhall not give a Jhare to a learned coheir, inftead of 


vaidyo vidyaya, he Jhall not give it to an unlearned coheir; according to them. 
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£fs of the tranfccibe '? : coafequently the meaning is, a Earned heir fhali not 



bring into partition, with a learned coheir, wealth technically named the 
acquifition of fcience, and which he has gained without tiling the patrimony. 
Cat YAYANA propounds a diftindtion in refped of learned coheirs 
(CCCL). On. the texts of thefc two fages, wealth, gained through fcience 
attained with (implies out of the patrimony, fhali be feared with fitch of 
the parceners, as are equal or .fuperiojur in learning. Such is the refult. 

Irl remark of Ch-anpe swara may be accurately applied to'theft- texts* 
Thus,, to explain their knife, lie. fir ft notices the rule refpefling gains 
not technically named the acquifition of fcience; when 
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a parcener, who 


acquired learning, receiving fopd, apparel and. other fupplies out of the joint 


[ Bp 




property only, cams wealth by his knowledge, &c:‘ J and this is intended 


■ 


to u.udei the explanaupu peifpicuous by dating the whole of the various 

.. .1. • y:" V: -:oy, ; ; ‘ 


rules concerning wealth acquired by. learning : the expreffion, “ receiving 
food, apparel and other (applies out of the, joint property only,” is merely 
an inftance, which intends every fort of wealth gained by learning but 
not technically-, named the acquisition of fcience : tl unlearned coheir,]?*■ at 

I t.hc cloft of that fentence, is alfo a mere inftance, intending generally any 
perfpn who did not contribute to the ayqmfition. The commentator pro¬ 
ceeds to explain the object of both texts ; “ but, if the joint flock were not 

, . . v iL L V „ 1: , ; ’ ■■■ j ■ ‘ •hi; 1 


vded by him, at the time of his acquiring knowledge, then no part of his 


gains fhali be given up to any coheir <5cc :** to remove the doubt whether a 


learned man be alfo excluded, the commentator adds, “ but it. belongs to 



the learned alone;” that is, taking the fixtb cafe in the dative fenfe, “. the ac 


quirer fhali,give a fhare of that wealth to the learned coheir alone j?, the 
fentence'muft be lb (applied. Confequcntly, the acquifition of fcience, as 


defined by Ca'tyaVana (CGCXLVII a &c), fhali not be fhared with any 
coheir whomfoever, even though food and apparel were received out of the 
joint property during the attainment of knowledge, provided the common 
dock were not ufed during the acquifition; in like manner as wealth, gained 
by agriculture and the like, is infimilar tircitmjlnnces exempt from partition. 
If the joint ftock be only ufed during the acquifition of the wealth, it fhali 
be (hared with the learned coheir alone, tinder the texts of Naked a and 
others f'CCCLI): if the joint property be fo ufed in both periods, the gain 

fhali 
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icipation. '■Ike 
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jriefly expounded . It is not cuftomary, nor reafonable, nor 

by the letter of the law, that a (hare fhould be given to the learned 
coheirs only, when the wealth was acquired in the modes defcribed by Ca- 
tyayana (CCCXLVII 2 &c.), but the joint property had been ufed du¬ 
ring the attainment of fcience ; for it appears from the text (CCCXLVII i), 
that any other wealth (not acquired by learning after injlrutfions received from 
a Jlranger and a maintenance provided by one of a differentfamily) is not the ac» 
quilition of fcience; it does not thence appear, that (hares (hail only be givbh. 
to learned coheirs. As for what is argued, that, fince nothing is exprcfsly 
mentioned in the text which ordains the pa'. icipation ol the learned, it 
muft relate to the ufe made of joint property; that fhould not be confidercd 

as equitable, for it can have been no where mentioned, that the rule depends 

■■ ■ 

on the fupplies received out of the joint (lock during the attainment of the 
means of acquiring wealth. Thus do thefe lawyers expound the law. 




2 . In the fecond cafe, all the brethren (hall have their due (hares, diftri- 
buted in the mode which will be mentioned ; for the text of Vya'sa (CX) 
implies the ufe of joint property during the acquisition; and a firnilar meaning 
is deduced from a precept delivered by Na reda (CCCLI). This is ailu dly 
declared by Chande'swasa; “ if he do rely on the joint (lock for fup¬ 
plies, what is fo acquired, muft be (hared even with unlearned coheirs.” 


3 . In the third cafe, the gain (hall be (hared with a learned coheir ; as 
implied in the text of Go'tamA (CCCLV), and declared by CatyaVana 
(CCCL). This is exprcfsly faid by Ciiande'swaR a ; “ he (hall give a 
fhare of that property to a learned coheir and it is reafonable ; for, if a 
learned brother may claim a (hare bccaufe the joint property w T as employed 
during the attainment of the fcience, why may he not do fo, if it be ufed du¬ 
ring the acquisition of the wealth ? 

O 4. In 




4* In the fourth cafe, another brother, even though fuperiour in learning 
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is excluded from participation; for the text of Ca'tyaYana (eCCL) be¬ 
ing referible to a cafe where joint property is ufed, there is no argument, by 
which the general fenfe of the text of IVIenu (CCCXLVIII) can be refolded. 
Again;’ in the law propounded by Yajnyawalcya (CCCLII), the words 
“ without fifing the patrimony 1 ' are not connected with the fubfequent part 
of the text, “ any thing given by a friend See. but, in the fallowing verlb 
(CCCLII 2 ), “ without thing the patrimony” mult be fupplied from its co¬ 
incidence with laws delivered by other fages. Or the words may be connect- 
fay fame lawyers; and knowledge, attained by inftruaion ip anpther 
family, rauft be confidered as the fourth cafe,; it is fimilar to that of feience 
attained with a maintenance provided by one of a different, family. Hfi- 
LAYUDHA delivers this opinion, Misra holds, that what is acquired, 
even with reliance on the joint property, by one, who was inftruded 
in arms or in feience by a Granger, and who fubfifted on a maintenance 
provided by an indifferent perlon, and whofe family was not fupported by 
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the coheirs during the attainment of feience, is the acquifition of knowledge 
and exempt from partition: but the text of Na'reda (CCCLI) relates 
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to the cafe, where the joint property was ufed for the attainment of fei- 
en^e as well as for the acquifition of wealth. The Pdnjdlct and others, ip 
every inftance, conned the words, “ without ufing the patrimony,” with the 
attainment of knowledge. They fupport the opinion of JiWtav a'hana 
and the reft; the text of C.a tya v an a (CCCL), who is the propounder of 
the technical term “ acquifition of feience,” is pertinent as it relates to that 
fubjed; but the preceding text (CCCXLVII 2) is not intended as an expla¬ 
nation of the technical term: the law> propounded by Na^reda, relates to 

what is named the acquifition of feience, and alio to what is not fo denomi- 

. 

nated; it has the fame import with the precept delivered by Ca'tyaYana : 
this mode of interpretation is Ample. But, in the expolicion of Chan- 
keswara and the reft, there is nothing incongruous; and the technical 
denomination, as explained (according to their opinion) in the texts cited 
(CCCXLVII 2 &c.), may have its ufe. Such is the difference. 
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4 T he mode of interpretation is fimple:’ thus, what is gained without ufing 
the patrimony, is exempt from partition; what is acquired with the ufe of it, 

ihal! 






fuch are the three rules according to Ji'mu'tava'hana and the reft. Any 
other wealth, except that, which is named the acquifitionof knowledge, being 
gained With fupplies provided out of the joint property, fhall be fhared with 
all the coheirs ; what is fo named, /hall be fhared with a learned coheir, if the 
patrimony have been employed either in acquiring the fcience or the wealth; 
fuch property^ gained without uflrtg the patrimony, fhall be fhared with no 
one : filch are the three rules according to Chande'swara and the reft. 
Here the infertion of a condition in the firft rule, * except that which is tech¬ 
nically named the acquifition of fcience/ and the condition annexed to the 
third, * property fo named/ are burdenfome. 1 


(ere is nothing incongruous in the expofition of Chande'swara 
thus, all the learned coheirs have fhares of wealth, gained even without 
ufing the joint property, by the arduous achievement of one who attained 
knowledge, receiving food, and apparel, and other fupplies, out of the joint 
flock: but no one has a {hare of wealth acquired in agriculture of the 
like, (with a plough and other implements received from a ftranger,) by the la¬ 
bour of one, whole body had been nurtured with much food provided out of 
the common flock: a difparagement to fcience would follow as a confequcnce, 
•which is an abfurdity arifing on the expofition of Ji'mu'tava'hana and the 
reft, but avoided by Chande'swara. If it be argued, that no other brother 
fhall have a fliare of wealth, acquired without ufing the joint property, even by 
one who attained fcience after a maintenance provided out of the common 
ftock, then, the feparate mention of « what is acquired by learning,” fa the 
texts of Vya'sa and others (CCCLIV), would be unmeaning 


If any man give a fuitable reward to one, who was unwilling to teach gra- 
tuitoufly, what is the rule in that cafe ? (The payment of fuch a recomperife is 
legal/as appears from the following text.) 

Smriti— Whoever gives a fubfiftence to a teacher and cauf- 
es him to inftru6l twice-bom men, what has he not given, 
tv hick toas requifite to the attainment oj his purpofe , defirous as 




inftrudions hi thefcience, which is 
de'swar a and the reft, it is not fuch wealth, as is technically named the 

ea miners nf fcienrf, Hanc** if f-hp. inirit nrnnp.rfv wpr^ nfcl durifiar i-hp ar- 
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If food and vefture have been received for fome time out of the com¬ 
mon ftock, and afterwards obtained in alms or the like, or if the fcience 
n,.:. .:. ..■. r._ : ,., _r.., 


were 
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fcience, during the attainment of w 
ture were fupplied out of the common ftock, or which was learned in the 
family, is not technically named the acquisition of knowledge. If the fame 
fcience fe of both deferiptions (partly learned in one period, and partly 
in the other), what is the rule of decifion in regard to wealth earned by 
that knowledge ? It mufi be fettled by a nice diftindion; the teacher, and the 
maintenance during ftudy, of that branch of a {ingle fcience, fuch as aftro- 
iiomy or the like, by which the wealth was gained, mtift be inquired. 
So likewife, in philofophy and other fciences, the ftudy of that controverfy, 

grammar, which is univerfally require. h-.ive h—- 
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have been learned in his own family. Hill, if that particular fcience, through 
which it is gained, be not there learned, it is unexceptionably called the 
acquifition Of knowledge.” If a minute diftin&ion cannot be made, the mat- 
ter mu.ft be adjyfted in the proportion, which may be fettled by an intelli¬ 
gent arbitrator'. Fpr inftance, if the fcience, which becomes the means 
of earning money, be half learned in the man’s own family, then, half the 
wealth acquired ftiould be diftributed among the coheirs, in fuch ftiares, as 
are ordained by the law* 


; * 
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The distribution» ordained by law, affigns two lhares to him who made 
the acquifition, and one to each of thole who did not contribute to it; 
for the text of Vy.a/sa direSisfuch a dijlribution (CX). “Carriage and 
weapons,” in the precepts cited, are mere inftances of property in general. 
“ Supplies from the common eftate” alludes dire&ly to the horfe, or carri¬ 
age, or the like, and indirc&ly, by the authority of the text, to fcience as the 
means of acquifition. The fhare of wealth gained by knowledge, which is 
ordained by Catyayana and others to be given to a learned coheir, does 
not intend an equal fhare, for the import is the fame with this precept (CX). 

CCCLVi. 

Vasisht’ha:—He, among them, who fmgly acquires wealth, 
lhall take a double lhare of it. 

Tin s text alfo relates to wealth gained after fupplies received out of the 
common eftate; for it is declared, that the acquirer fhall take the whole, if 
he ufe not the joint property (CCCXLVIII). Since the “ patrimony ” is 
mentioned in the texts of Menu and others, this double Jhare mull be un~ 
derftood, when the acquifition is effected by the ufe of any property .which 
belonged to the father, not by the fimple ufe of property in general. In like 
manner, if one brother acquire wealth in concert with his father, he ought to 
receive a double fhare. Accordingly Menu ordains equal partition of wealth 
gained by the cooperation of all the brethren (XXIX). But, in this cafe, 
the father is a thing common to all his children; for he is the fire of them ail. 
Confequently, if the father of five fons caufed fifty fuvernas to be earned by 
one of his children, in that cafe, after his death, the fum fhall be divided 

P into 







info fix (hares, and the acquirer (hall take a double allotment, confiding of a 
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trifle metre than Sixteen jfeverHaszi\& a half $ the reft (hall take one (hare 
each, amounting to a little more than eight fwvernas. 




ight finer* 
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amounting 

In the cafe of-' an acquifition made by the fon with the cooperation of 
his father, fince both contributed thereto, ought not the .fum to be di- 
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vided into two parts; out of which, one (namely the acquirer) fhould take 




one part; and, the refidue being divided into five parts after the death of the 
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ed, that, were it fo, the diftributidn ought to be fimilar even in the cafe of an 


not beabjeft- 
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acquifition made by the ufe of joint property ; one (hare fhould be allotted in 
confi derat ion lit the property ufed and befubdivided into five parts; and one 
undivided (base fhould belong to the acquirer. Since the common eftatc has 
not, like a father, power to acquire wealth, it is regular to make the diftribu- 
tion as ordained by the precepts of legiflaiors. Nor fhould it be objected, 

that, fince Raghunandana dire&s the allotment of two (hares, if one 

p . v ; 

acquire wealth by ufing the horfe of another, or the like, equal partition is 
proper, although the horfe. Or other common property, cannot, of its own 
accord, effed the acquifition. Whatever may have been the notion of Ra- 

■ ' ■ - '■■■* . - b-v: 

chunandana, the acquirer is alfo entitled to a doable (hare by the 
precept of the leg iflator, if he ufe a horfe'belonging in common to the par¬ 
ceners, or any other joint property. It fhould not be objected, that, in the 
cafe of an acquifition made in concert with the father, he is a thing com¬ 
mon to all ids children. On the contrary, in the cafe of a gain made 
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by the common exertion of father and fon, fince the latter is alone fubor- 311 


dinate, he ought to be confidered as the inftrument of the acquifition made 
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by the father. Does not this appear an unjuft difparity ? for, if the father be 
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acknowledged fubordinate in theinftance of a gain made by both, (through 
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the active exertion cf the fon under hu father's dire&icris,) the fon, who makes 
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the acquifition, (hail receive {ruteenjuvernas in the cafe abovementioned 






but, if their equality be admitted, the acquirer has thirty fuvernas after the 
death of his father , and the reft five each. If this be propofed, the anfwer is. 
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what difficulty can follow fom the admiffion f 
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* See the preceding paragraph. T. 
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common flock, but employing hit own federal cattle and implements 
or to one who begged alms alter travelling to a foreign country with a pair 
ol fltoes taken from the common flock, « the fame tune, foot a double IS,are 

and acquires wealth by ^/carriages, Haves, or various other means for. 

the joint property: for tins leemtng dtllrculty is rceonetled by a 
propomonate allotment. Accordingly Jt MU ta va'hana obferves, this 
done is hereby proved, that one, who has ufed joint property, mull: make a 

i.iftribution m proportion to that part, whether little or much, which has 
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en ukd by ium - lhus t!o thefc law >' ers expound:the law. 
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deration of the good qualities of the donee, at ihottld no. be diftributed 
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But, in fa'&> this docs relate to partition of heritage. If one, among aflb- 
ciates in commercial adventure, who are related to each other as Tons cf lifters, 

,J v? ' rl 'i ■ i If, ; / ' " * ' 1 ’ " * *1 . ' ,< ’ , 

take a horfe appertaining to the partners, and acquire wealth in afeparateoccu- 
; •potion , no legiflator has ordained, that the acquirer (hall have a double Bure 
only: the hire of the horfe or the like, not a ill a re of the gain, fliall be re- 
ceived by the partners as owners- thereof; for it is incongruous, lhat a flare 
fhould be allotted to an irrational animal. A fpecijick portion may neverthelefs 
be received by way of hire, under a fpecial agreement. Again,; brothers, 
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who did not contribute to the gain, receive fliares, becaufe the acquifi- 
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tion was made by their own father and brother, with whom they are copar¬ 
ceners, and by the uje of a horfe appertaining to them in common : accord- 




ingly, when brothers are numerous, * the multitude of them is juft fuch 
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a fault, as it is in a father to have many forts, when he himfelf makes a 
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partition of hereditary wealth. Hence alfo Ji'mi/tava'iiana has obviated 


the doubts, which might have been entertained, whether parcener);, who did 
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not contribute to the acquifition, fhall have fhares of the wealth, though 
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valour and the like. 
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If there be any argument for the participation of thofe, who did not coh 
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tribute to the acquifition, when any thing is gained by an undivided brother, 
even without the ufe of joint property, why fhould it be fet afide ? It fhould 
not be argued, that their participation is denied by the texts of Menu and 
others (CCCXLVIII). Since the precept of Menu expreffes “ by labour 
and Ikill,” and that of Vya'sa, “ by his own valour or the like” (OX), 
and the terms employed in the text of Ya'j nyawalcya, “ property 
which a man has himfclf acquired” (CCCLII), may be explained as rela¬ 
ting to an acquifition arifing from his own fiull and exertion, there is no 
difficulty in affirming, that coheirs are excluded from participation in that 
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only, which a man earned by the labour of his own body, 
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When this queflion is propofed, if is anfwered in the negative; far there 
is no proof, whereby the inference can be eftablifhed. It may be eafily af¬ 


firmed, that the right of participation extends only to that, which has been 
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* This ironical argoment alludes to an objeaion dated in the preceding page, T, f 

‘ 

acquired 






1 . &i' ;*i , | if t ^ 


. 

' • ; • 




g;.\ |K •i i m:§i 

Siitoi* m £ A I mBk 


umm 

1 ' { 





MIN ISTfy 





e* 


thrpnl but the aupufiiion, being the ail of an undivided brother, Is not alone 
a fidKcij&caufc'&r vitingfrdferty in the caufc ls the aid received 

from the joint ^ * ' ;>,> <y^ '• ! h|||/ , ( l \ V; 1 ., 


<SL 


Wee tvit fh, naighfc'not an elder fo! V ™ 
thm : v after the;- death ' 

rciifthurferaent from them when arrived at vea 


jwn ai,<|ijureci w : eaUli^^ : |ai.m 
o i dife re tfofv1 ; g; jjjo f •• ; for •#$% 

cljtav..i, , fon xi? as lirKfxIy contilri^od^d ■ by'f'tbtt law* ' 


o '-; ;j^erform ,h is fat! 


.) to liipport iir& 


U):€r ^oylicitficiSi 


■; if the ho 


had, and the undivif 


orli^ me ; d for riding, be neither 'very excejie. 


>r'very 


gains wealth wi 


n mat 



g§f 

* nor 


*> ihidcu,, nor to 

. vi 

r inexp^ 

srieac: 

ed ji in th 

at ekfoj.tilti 



ill have '.’one ill 


W ;lv li, ■ 

and'.: 

the aerjui 

rer two : i 

■Iff 

gf| 

■ ! >ipp 

d by 

i J'IMb / TAVAl|A 

NA 

( cr tw< 

3 io<m 

es belon g- ■ 

to the a qua 

. 


Up 


fe onlyjil Iri’otlxc 



a r 

ule ,o.f adj 

,ufl:iT.ient. i; 

iOi'X3 

•ted 

•in/ r d 

*f§i 

►ropordon thcr.ei 

^ O'* ■ 

for:a;< 

liftrib 


alogaus ti 

w n £ 


[ c .jhrri 

■ 

& hy legiflatprs’, 

A.M;: 

j.afo.in 

■ ...pthej 

f:. cafes*..: ' 

By confer) 


1*3 liS 

f this 

rule 

■ of decifion .is gi 


obferved uv t 

he in ftanc 

c of prope 


n 

i hy^ 1 ■ a. 

,’ eon 

icir before \ 


i : Acc 


l . to ' Ch ,a 

M&0S'Vi/'M 

We j 

rift 

i •■ l**C 

■ fhare Ok wdilth "ftiii 

inecl 

hi/" ■Im 

inning 

, which 

is nlloUei 

vSi'w&f A*f 
a. 


•coiiiei 

tr; n 

t'tiif' be' rerblate< 

i : i : h ; . 

' this $ 


A^» for 




L-tOP'!) 

nion of Ji m i/t 




f hers (w 

bo adftiitj 

'-cdfe'S 

:|t| 

* 


latioa of a.isaw 

J } v 

I ^ . ,j > 

cahciir. 

who* 

did -not : c 

:oniti'ibute ■ 


iiift 

J0JJ o 

f; ;W' 

ealth/dsnomina 

dyfejCj,^ * 

the 

ping -1 

a#; icicnce, 

, •-cnfi m the 

.Wicft 


lined': 

Mdti 

»out uhpg the jt 

>111 i 

ftbek 'I 


' the - pror 

jofpan.., m 

equable 

beeat 

P§|| 

o fpecial .p’iftribt 


,i is ora; 

zmd, 

"and becai 

ifeitis a rr 

that 

■x <’. 

in ,tii€ 

'* iiici 

nce,6f BcMw, ec 

iual 

ity -is pi 

relu tH 1 

t h a t 

is wrong, 

#oui 

pi 

&M 

unju 

Wh0U3S$£k 

ID elf 

X 

eel ^irb 

i itiel 


i>ta double 

wber 

V-thcjoir 

ullf'jps 

).ik 'has,. been u£c 

MM-, 









" -te b tw 

i \^ v 

LVIL 




igv.'f / 

p 

Jt£- 

p||* 

’ ’bT.if 

b ,0 


be lie 


r fa. lottoraiit, : i 

. * .I;'» .K&j'KjO • •;'•■ " *" 

,sW 

tlJAJ 

ataii 

in 




ittdv 

’log fci^nce, he i 


rty ac- 


fhare 




m , ’Ww f fe; mHto 1 

'irUZiZk "'■■>!> ’iW'V SffKlPft,A'^^'fcWW'tm: • I. ..vJ , (.-rf; 

• 4 V. m j 



lilBIs 

iiiiiilL 


/ 5 7 

>^iri6;'fr 3 9E}}y iMwIv vJt$ iilti■ &./•'/&'•'.’■} • • n-3; .''//•:•< ’; 'H x iuw - !ifv 


brother fupport the family of one, who ftudies fcience, by the expenditure of 
his own feparatc property and by the labour of his body, he has a right to a 
iliare of the wealth gained by that learning. So Ji mu tava^ana, with 


k ll maintain ” being expreffed in the Angular number, if another 


whom Raghunandana concurs* 


mm 




“ Wealth gained by that learning;’ 5 the ignorant brother fhall fhare 
what may be earned by that fcience, during the ffudy of which he main¬ 
tained the family of his brother, not wealth gained by any other fcience. 
Since “ ftudying^*. indicates prelent time, the word being formed by a fuffix 
equivalent to the fign of the prefent tenfe, it mult be underftood, that the 
family is maintained during the fame period, in which the fcience is flu- 
died. Since prefent time fignifie's, by acceptation, the period of an ac¬ 
tion from its commencement until the effsfitbe produced, the meaning is, fa 
much time as is neccfia-fy from the commencement of the ftudy to its 
*• final completion. Accordingly, if feme of the adts, requifite for the attain¬ 
ment of it,;be : oraiitcd, th« man is-. : «ot fold to have learned the fcience*. 
In like manner, the parcener can only claim a fhare, if he have fupported 
the family from firft to laft. Since it may be laid of a fludent, “ he flu- 
dies fcience oh fuch a day within that period,” may not a parcener alfo 
obtain a fhare for maintaining the family on that day ? In this place, the 
whole of the a£ts, from the commencement until final completion , mud bo 
implied : confequently the ground of participation is the maintenance 
afforded to the family during the fame period, correfponding day by day, 
with that, during which the whole of the feverai adts of reading and ffudy- 
ing the fcience did pals. 


“ The word being expreffed in the Angular number Sti y then, if two 
brothers maintain the family by their o wn labour and with their feparate 
property, what fhould follow ? They fhall receive their due portions of a 
fingie fhare. Both are expreffed by a term in the fmgular number, as the 
male and female buffalo, or male and female elephant, are denoted by fingie 
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l:h family, bat the,other parcener dl ; anddhereforefeyen (high he 
have not a right to a full (hare, he may be entitled to half. In a text for. 
| ; merly cited (dX), -kinfman'’ it a tern, ufed to f.gnify •• family and the 

juftly allots a greater lhare on ac- 
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and the precept, of Naked A 
for the common benefit, Ihall be fupplied by his brethren with food and 
vefture : the greater {hare, allotted to him out of the heri tage, is the reward 
of his perfonal labour. However, if the family of the fludent be fupported 

father, although he bedeftitute of hereditary property, that parcener is en- 

f 

“ Any thing given by a friend ”. (CCCXLV and CCCLII) ; received 
From him, through affection : and, if any thing have been given to a 
friend, and he, accepting the prefent, make a return to the giver, that alfois 
exempt from partition j for the prefent was not made in expectation of a re- 
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regard would have been forfeited : things, fo received, are therefore exempt 
from partition, even though mutual gifts were preferred.. But, if a man 
make a prefent exceeding his means, through mere avarice, on pretence of 
affeflion, in the expedition of receiving a greater return, or with intent to 
defraud his coheirs; whatever ftiall be given to him by his friend, is par¬ 
tible : common fenfe fupports this induction. 


■ ■ 


Menu explains wealth received on account of marriage. 


CCCLVIir. 

Menu:—'What is received, with a damfel equal in clafs, at 
the time of accepting her in inctvYicige, let a man confider as 
wealth received with the maiden; it is deemed pure, and 
promotes increale ojprofperity: 


2. But let him know that to be received on account of 
marriage, which is accepted by him with his bride; all 
fuch wealth is conlidered as vindicating the folernri rite. 


“ Equal in clafsof the fame tribe: this is mentioned for the purity of 
the wealth fo received; even that, which is accepted on account of a marriage 
with a woman inferiour in clafs, is exempt from partition. “At the time of 
taking her in marriage this a general inftance comprehending any earlier 
period; for what is then given, is pure, exempt from partition, and received 
on account of the maiden. “ Accepted with his bridewhat is bellowed on 
the bridegroom, when conducting her to his home , after the celebration 
of the nuptials. What .is given to him by his father in law and the reft 
after the marriage, muft be conlidered as a mark of refpefl prefented to a 
guell (mdd'huparca). 


A present (mad’huparca) of honey, curds, and butter, in a vcflfel of 
zinc, is the honour fhown to a gueft and the like; what is received with 
that token of veneration, is mad'huparca. Confequently, a man fhould 
prefent to a venerable perfon, who comes to his houfe, an arghya (or clean 
rice and durvd grafs in: a yafe made of conch and containing water), a 

R vefle 




In all tbefe cafes, it is poffible that joint property may be ufed; for the 
giVcr may entertain this expedition, « I will now gratify him with frefints , 
hereafter he will honour me with gifts," However, if joint property be difii- 
pated by an expenfe exceeding the law, the giver’s means, and general 
ufage, for the fake of a fubfequent gain; in no fuch cafe, is the wealth, 
which is gained, exempt from participation. But, if the expenfe conform 
to the law, to the donor’s means, and to ufage, the wealth received by him 
is indiyifible, according to Chande'swara and the reft, even though joint 
property have been ufed: hut, according to J i'mo ta va h ana and others, 
it is partible. 








He, who, with the aftent of the other (hare-rs, recovers what had defend¬ 
ed from his father and paternal grandfather, and had been forcibly taken by 
others, fhall not give it up to the reft of the coheirs. Thus Raghunam- 
bana, commenting on the text of Ya jny awaxxya (CCCLU a). The 
ground, on which their confent is here required, is an expreflion ufed by the 
author of the MitdcJJjara ; “ what he thus recovers for his /ok benefit with 
the acquiefccnce of other (fearers.” But that is not approved by Chan¬ 
ce's war a and the reft : they hold, that the affent of coheirs is not requi¬ 
site, (ince no words of fuch import occur in the text. 


Ir live undivided brothers intend to recover a chattel, which had belonged 
to their grandfather, but has been feized by a ftranger and was not recovered 
by their father by reafon of his inability: and they wait an opportunity, re¬ 
membering the words of the poet, ** Manlinefs fucceeds, O king I itj duefeafon, 
by the power of deftiny:”in the mean time, one very cunning parcener refb- 
lutely attempts the recovery, and, through the influence of his good fortune, 
the end is accompliflhed: that the thing recovered ftiould in fuch a calc be ex¬ 
empt from partition, is an abfurdity objedled to the opinion of Chande's¬ 
wara, and the reft. However, we hold it reafonable, that filent neglcd on 
lire part of the other brothers ftiould be deemed requisite to the forfeiture of 
their right ofparticipation. But, in this cafe, it is held by the Mitacfara, Ra* 
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coheirs , 
cording to 


fourth part to him, who recovered the property. 


ter is dire&ed by the text of Sanc’ha, in the cafe of land: this fs remarked 
in the works of Raghonandana and Jimutava'hana, where it is feid 
“ Sanc h a propounds a diftip< 5 tion in refpeft 0 f j anc }» 




■: ccclix., ; ! t . 

Sang ha : .Rut land, which had formerly been [of], ; 
v/hich a fingle heir fhall recover by his own exertion, , 
coheirs may divide according to ihpir allotments, havi 
firft given him a fourth part of it, 




By premifing, that he propounds a diftinftion in refpedt of land, it is in. 
Unrated, that a fourth part fhall be allotted in the cafe of real property, the 
recovery of which had been ncgledled. A fourth part of to much land, as 
is recovered, for ipftance, a hundred cubits out of four hundred, (hall be 
taken by him who recovered it; thofe, who did not cooperate therein, whc. 
thor foe, lever), or ten brothers, fl„IJ fake fie remainder of the laud, men- 
n»ing three hundred cubits in the infiance above mentioned. This appear/ip 
he the rule of adjuftment, from the terms of the text, '■ the other cohols.” 
But this might be pu unjuft difparity; for, if one of two brothers regain 
property, and the other contribute not thereto, he, who did not cooperate 
would have three quarters, and he, who aBnally recovered the property,’ 
one quarter only. The term <■ other coheirs” is therefore indeterminate 
or it may be definite as it relates to their making a diftributionj- not to their 
extlujive receipt of Acres. Confequently, they fhall divide lie rejidue as.’ 
cording to the number of brothers, including him, uhoeffedted the reco¬ 
very*. Or the words may fignify, •• the other coheirs alfo may divide the 
.an.; and the number of (hares would confequently be one more than 
four times the number of .brothers; out of which, he, who regained the 
propert y, fha l l take fi ve ii.ar,.., and the ruft four-each; a fourth part there. 


Tlus items the moil equitable ; the acquirer has a fourth of the whole uF T~T ~~ 
retr. lining three fourths, X* r his tegular fhare of the 
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the coheirs be numerous, he, who effefted the recovery/ought to receive 
lefs than if they were few; in like manner, as in the cafe of property ac¬ 
quired by himfelf with fupplies out of the eftate. If two brothers regain 
the property, they fkall take one fourth part to be lhared between them ; 
for it w r ould be'unreasonable, that they lhould receive a greater allotment, 

fince the recovery was a fingle ad done by both. 






Admitting this in the cafe of land recovered, Hill there is no proof, that 
he, who effe&s the recovery, fhall receive a fourth part of gems or the like, 
when no negled is imputable to the other coheirs. This lhould not be af¬ 
firmed; for he, who regains the property, muft have the reward of his la- _ 
hour. It lhould not be afked, whence the allotment of a fourth part is 
deduced. The rule, eftablifhed in the inftance of land, muft be extended 
to the prefer cafe, becaufe it is a maxim, that the principles of law are 
to be applied uniformly, in all confentaneous cafes. Nor lhould it be afk- 
ed, why may not the rule of allotting a double {hare, which is eftablifhed 
in the cafe of an original acquifition made without ufing the joint property, 
be applied to this. The labour requifite to remove a defed in a thing al¬ 
ready done, is light in comparifon with the labour neceffary to effed a 
thing not yet done. But, if he fuccefsfully attempt the recovery of the 
property, againft the warning of the other coheirs to wait a fitter oppor¬ 
tunity, he fhall not receive a fourth part, but his fnnpk pare of the gene¬ 
ral dijlribution ; fuch is the indudion of common fenfe. 

' 

This text of Sanc’ha (CCCLIX), cited in the Mitdcpard , is unnoticed 
by Chandeswar a, becaufe it has been omitted in the Smriti-tnahdrnava , 
Cdmadhemi, Calpateru, Varijata and other works. It has been noticed by 
Raghunandana and Jim u'tava'hana, becaufe it is found in, the Mi- 
tdcjhcira. 

But others hold, that, even admitting the authority of this text, land is 
there an inftance of a general meaning; and the precept relates to the cafe 
v^here the coheirs had not filently negle&ed the affertion of their claim; 
but, if they had negleded it, the property, recovered by a fingle coheir, is 
not partible, even though it be land. Wealth 



** Wealth acquired by learning,’Mn ;$h« text of Vva's'a (CCGXLVI), 
fignifies the acquiiition of fclen'ce* and that, as abovetnentioned, is wealth 
gained, without ufirtg the joint property, by learning attained after a 'main- 
tenance provided by'one of a different family, and fo forth. Such is, the 
interpretation of JI'Mpbr a v a'ba r* a and the red:. According to Char- 
be'swara and others, if is wealth gained by fcience, attained.after a main¬ 
tenance provided by a ftrangec, a prize having been offered by fome third 
perfon fur the proof of fuperiour learning, whether fupplies be, or be not, 
received out of the common eftate during the adquilftion. Theffollovying 
text explains the earnings of valour. 


Menu:-“~~When favour is fliown by a leader, pleafcd with a 
•gallant action,: which a foldier performs, well knowing his. 

n ^ * *•• u 


□.anger. 


2, Whatever is then received as a reward, fhall he con filer* 
ed as wealth gained by valour; that, and what is taken un¬ 
der a ftandard, are declared not to be partible * 


3. What is taken in war, after routing the force of the ene¬ 
my, by a foldier, who diked his life iri the fervice of his 
mailer, is named fyoil taken under a ftandard. 


These texts are again cited in 'this place to fubjoin the explanation, of the 
fetvfe,* “ Well knowing his dangeraware of the rilk, to 'which he expofes 
his life. “ Gallant,” with refolution. Adion y the fervice deli red by his 
maker, fu-ch as the daughter or difeomfitare of the enemy and the like. Does 
not war iimverfally caufe rifle of life ? l Tke anfveer is, fervice, in the prefence of 
a powerful foe, is intimated by the mention of danger. “ When favour is 
fliown. by a leader, pleafcd with fuch an action, &c}” confcquently, wealth 
received by the favour of the chief is alone deferibed by this text as the earnings 
of courage. And -what is taken under a ftandard f the particle connects this? 
with the acquifitlon of valour before mentioned, which is thiis declared not: to 

*" t ptefo ioferting them Mtc, and have therefore omitted the farmer quotation. T» 
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be 
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fee partible. “ By a foldier, who expofed his life in the fervicc of his mafter ** 
who diiregards the rilk of his life in comparifon with the fervice of his employ¬ 
er. Hence, what is plundered from the army of the foe, having routed the hof- 
tile force after a tremendous conflid, is fpoil taken under a fiandard. Both 
thefe are technical-terms for certain defcripttons of wealth. According to 
ChandeWara and others, they are not partible, even though joint property 
had been expended before battle, for the purpofe of obtaining favour from the 
chief. In either cale, no partition can be claimed, even though a horfe or the 
like, appertaining to the coheirs, contributed to the acqufition. In the cafe of 
ikill with the bow and the like, a (hare mu ft be given to a parcener no lei's 
fkilful, as in the cafe of agriculture, tojticb a hufbandman ; for, though expert, 
he has no fuperiority over another Jkilful coheir, in capacity for an ad of dexterity, 
But, according to JiWtava'Hana and the reft, this is intended as an ex¬ 
ample : if the joint property be ufed, wealth acquired by thefe means is par¬ 
tible. 

The term (fauddyica), which occurs in the text of Vya'sa (CCCXLVJ), 
signifies what is received from a father or other (fuddya) affectionate kinf- 
man. So Na'reda (CCCLIH *) and Vya'sa (GCCLIV). Property* 
received at the time of accepting a bride, is “ wealth given by the kins¬ 
men of a wife (CCcLIII i); for this coincides with the text of Biia- 
radwaja, “and that which was received with a bride.” The apportion 
is not in that form which is called tatpurufha of the fixth cafe, and which 
would exhibit, as the fenfe of the compound, property of the wife;” for it 
could not be fuppofed, that brothers can claim partition of wealth, which 
belongs exclufively to a woman. Such is the opinion of authors. 

“ A mother, has alfo power over her own **.. (GCCLIII2); this regards 
female property. Thus the Retndcara. It may alfo relate to an eftate left 
by the paternal grandfather, and which had devolved on his daughter by the 
failure of male heirs y for lhe alone is then proprietor of that wealth : although 
her gift or other alienation offuch property be forbidden, as will be mentioned 
under the head of fucceffion to the eftate of a man, who leaves no male iffue. 

,^Both verfes are cited in this place; I hare inferred them in the place where the firft vexfs” was 
Quoted, T. 




what 



what is given by her to her fon, on account of his filial piety or the like, is a 
valid gift. But although the wife have anintereft in the wealth of her hufband 
during his life, under the text, which declares property common to the mar¬ 
ried pair (CCCCXV), his wealth, given away by her, is not a valid donation } 
for fhe has not at that time independent power over his eftate. 

1 he dependance of a woman, whofe hufband is living, even in repped 
of property inherited from her father who left no male ilfue, is only fug- 
gened by the text of Menu (Book II, Chap. IV, v. LVI); it will be 
mentioned, that women are independent in refped of female property- 
only : as the wealth of her living hufband ts declared by the text of 
the Iegiflator to belong to both, does not that, which is gained by 
the wife in right of birth, or through perfonal labour, equally belong to 
both? Va chespati bhattacha / rya does not acknowledge the right 
of the hufband in the property of his wife during her exiflence, nor her’s 
in her hufband’s property during his life; for the text relates to another 
fubject, namely to -wealth given away, But k thofe, who admit both, affirm, 
the right of the hufband, controlled by his wife, in that which is acquired 
by her; and the right of the wife, controlled by her hufband, in his wealth ; 
and they alfo'affirm her fubjedion to him in refped of her perfon 
and fo forth: hence, they fay, any thing given away by her, without 
the affent of her lord, is not a valid gift. But others affert,' that it is 
valid, like dfburfements made by a "wife for the fervice of guefts and the 
reft. It fhould not, they think , be argued, that her hufband has given 
a general fandion to her dijburfements for the fervice of guefts or fimilar 
purpofes, and therefore the expenditure is legal: but, in this cafe, fince 
affent is wanting, how can the gift be valid ? It is the general pradice to do 
Ho Jay thefe lawyers, even though affent be wanting. That induSlmi docs not 
feem confiftent with the law; but, if her hufband did affent, any thing, given 
by her through favour, is indifputably a valid donation: in this cafe, however, 
the tacit affent of her lord muft then only be inferred, when the father, 
fubfequently informed of a gift made to his fon by his wife unauthorized by 
him, expreffes no difapprobation, but on the contrary f'ays, “ let her do as (he 
pleafes." Both in this cafe, and in that of wealth given by the father, 
it fhould be remarked, that any gift made or approved by him, under the 

influence 


influence of luft or wrath, is not valid; but any donation, made or confirmed 
by him, through t'endernefs, with due confideration of good qualities, and 
of religious duty or the like, is good in law. 

As for what fame deduce from theufe of the word father, and othef 
terms expreffing relation, that what has been given by any other perfon, is 
partible, (namely what is received from any other, except the father and the 
reft, without ufing the joint cftate -,) that has been already difproved : but this 
text , ufing the word father, which denotes relation, is an anfwer to one who 
entertains a doubt, “ may I riot (hare the wealth given to thee by our parent 
(or other relative), fince it is the wealth of my father (or other kinfman).” 
Hence it is faid in the text of Vyasa, “ that (hall not be claimed by 
coheirs” (CCCLIV). 

If the fame thing, already given to one fon, be given a fecond time to a- 
nother, he, to whom it was firft given, fliall alone take it } under the 
text of Ya'JNYawalcya “ in the cafe of a pledge, a gift, or a fale, the 
prior contract (hall prevail” (Book II, Ch. II, v. XXVIII.) 

Raghunandana.' 

CCCLXI. 

Menu:—After the death of the father, if the eldeft brother 
acquire wealth by his own efforts , before partition, a fhare of 
that acquijition fliall go to the younger brothers, if they 
have made a due progrefs in learning. 

As for this text of Menu, the meaning is, fince they are placed in a re - 
lation fimilar to that of father and fon, by a former text (XII), the youngefl 
brother has a claim on the wealth of the eldeft, even though acquired 
without the ufe of the patrimony, as he has on the wealth gained by his 
father ; in refpedt of this, a diftin&ion is propounded by the text j even 
unlearned brothers have a right to wealth acquired by their father; but 
learned coheirs only have a claim to that which is gained by the eldeft bro¬ 
ther: and this is demonftrated ; for the terms of the text ( “ after the death of 
the father,” “ the eldeft brother,” “the younger brothers,” “ if they have 

made 
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is time, fince an elder and younger brother do not now behave as fa- 
on, it appears, that this rule Ihouldnot be obferved. On this fub- 
r a v ah an a remarks, that partition of any thing received in dona, 
aut having u fed joint property, as it is now pradifed among good 
men, is not without fome foundation in brotherly affedion and human wif • 


dom: or, if another ground of the prefent pfadice be affirmed (namely that 

• ri '•A : ' ''l* % 

coheirs , feeing wealth, which had been received in donation, diftributed, be¬ 


caufe it was the acquisition of fcience, and becaufe partition among brothers,. 


equally or preeminently learned, is ordained in the cafe of wealth earned bjr 


knowledge, even without the ufe of joint property; and not knowing, that 
this partition of effeds fo gained was fpccially made on account of learning,; 
but erroneoufiy fuppofing it made merely becaufe the wealth was acquired be¬ 
fore partition; have themfelves introduced this pradice:) ftill there is no¬ 
thing groundlefs. It is his opinion, that partition, made folely becaufe the 
wealth was acquired by an undivided parcener, is founded either on affedion* 
on human infiituthns , or on habitual errour, 


Sanc’ha and Lic’hita propound other things not fubjed to partition. 


CCCLXIL 

Sanc’ha and Lic’hita .’—There is no divifionof a houfe or 
garden made by one Jon for himfelf, nor of water-pots, orna¬ 
ments, utenfils for food and the like , nor of concubines or 
clothes, nor of water in pools or wells , nor of pafture ground j 
and roads: io faid the lord of created beings. 




The place of abode i “ the houte.” Confequently, if five brothers, du- 
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Uonfequeiitly, each pare 


The term’, ufed in the glo fofkukp)* figntfics any metal 
i)s fa explained in the dictionary of Ame 

iliall now take that water-pot, which he ufed during the life of his father: 
y'.ots iiitiii not oc lot ft. I ins tfikes phic £ 9 .iii; c&cli iTiciivicitiHl 130 pro\rrdct 
Iwith veffels, arid if the difparity be not excefilve. Such is the feafera of the 
faw, and the fobfijling practice. 


4< Ornaments } ” not fuch as have been given 


h favour, but. fuch 


hs were worn by each. Here again exceffive difparity mull be avoided . But’, 
M any ornaments remain in the treafury, and are feme times worn by 
: any one parcener during fefUvals, fuch ornaments (hall be {hared even by 
-him, who did not wear them > for it is not underftood, that thefe belong ex- 
‘dufively to him, who occafionally ufes them. It is the fame in the cafe 
‘jf clothes. But, lince partition could only have been fuppofed on the day 
when the parcener firft began to wear them with the a.Tent of the father, of 
she elder brother, or of the fp; ritual coudfellor, expreffed in thefe words, 
“ let him wear this apparel or thefe ornaments,” therefore the clothes and 
'the jewels belong exclufively to tha t farmer, who habitually ujes them. 

/ 

“ Nor of water in pools or north, not of paflure ground and roadsthe 

' whole 





’ recorded in a written ftate- 


„u ihe : 

s own affairs, by the father or other predeeerfor, in this form , “ fo 


;iven to.fueh a one.” HeeaVudha, the author of the Pracasa, Ji« 
^a'h an a arid others expound it, a horfe or other animal ufecf for 
Amera explains the word fiatra “ carriage or conveyance, leaf, 

, : | ;,s - . I:p . ^|§; iff ■': :: V ff : , " -,■: \ f v .h ! ' : 

. .. , : *' 
URE83ED nee* JiMU TA va hana expounds the term (criianna), 

fweetmeats or the like; the Retnacara explains it flour or fimilar things; tide 

1 arijala expounds it rice or other food. In fad, all thefe interpretations fhould 

nay be comprehended under the term “ and the like*” 

Confequently, whatever has been provided by a father for the food of his ovvn 


fon, or daughter, or other relative, is 

>«' - h >■ k i;: ,* l \ h, BRm .. 'itvu 


** Water- i’ 






r j” except that which 
Thus Jnvjt/TA vahana. Bu 

Tingle well or the like j for Vr ihaspati propounds anc 
participation therein. It fhall not be divided like other t 
the meaning of IV^snu and Vishnu! In like manner his own p 


recorded in an inventory, as above mentioned, /hall not be divided. 



explain “ water,” veflels ufed therefore, as mentioned by Sanc’h a am 


The. fubfequent terms (yogacjhema prachdra) are explained by Ji'mu.ta 
v a^h ana, the bed and veflels ufed in eating, drinking, and fo forth. In the 
Retr.acara, the fame words are explained family priefts, or fpiritual counfdlors, 
and the road by which cattle pafs. According to this interpretation, one 
term mull be read with a final M (ydgacfhemam) . Or the appofition may be 
•in the form called carmafharaya,, inftanced in the expreflion * king fond of 
potherbs <c the path together with the family priefts.” The fame term is 
explained* in the Pracdsa, hereditary livelihood in the king’s family or the 
like ; that is, performance of facrifice, fervice in war, the fale of cowtails and 
fimilar articles for the king's ufe r menial fervice, and fo forth. It is cuflomary 
to diftribute the privilege of facrificingyiv the king and the reft, by regulating 
the, periods of feparate enjoyment , fuch as a month each, or the like. Hela- 
VtjjDHA fnbdivides the term j a boat or fimilar conveyance (yoga)., and 
a fort or other place of fafety (cjhhna). All thefe things, mentioned by various 
au thors, are, in certain snftances, exempt from partition. , , 


CCCLXIV, . 

vTa'sa: —A place of abode, vehicles, prepared grain, water, 

and 


Lic’hita (CCCLXII), 

“ Female Haves ” employed by one parcener'. Thus the Retnacara. Con- 
fequently the parcener, who employs a female Have, Hull retain her. This 
rule is obferved, when the Haves are numerous, and the employment 
continual. It is founded, on the coincidence of the text of Got am a 
(CGCLXVII). The term ufed (fambhoga) here fignifies employment, fuch as 
rubbing his limbs or the like. The word, which occurs in the text (Jiriyah), 
may fignify “ women, other than female Haves.” 
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and women, Iha 11 not be divided; nor a place offacrifice, 
nor an idol, even though it had been tranfmitted from father 
to fon for a thoufand generations. 

A pi. ace of abode/’ literally a field: the houfe and garden. Thus 
Chanbeswara. Others expound “field,” a piece of ground which is 
the common fite of habitations. “ A place of facrifice;” the fpot where 
religious rites are performed. So Ji'mut ava'h ana. Sacrifice fignifies the 
^vor^hip of deities. 

CCCLXV. 

Ca'tya yana -Property recorded in a written document, 
and that, which has been appropriated to religious ufes, 
water, wives, and a corrody which has defcended. from 
anceftors, 

2. Clothes of,great value kept in the treafury, ornaments, and 
whatever is naturally indivilible, fhall be tiled alternately 
by the kinfmen during periods afhgned to each, 

3. Pafture ground for kine, a common way, apparel, and 
whatever elfe is worn on the body, neceffary implements 
of learning, as books and the like ufe.d federally, or of arts, as * 
pencils or tools, are indivifible, according to Vrihaspati, 
but if no other property remain, mvfl be fold, and the price of 
them mu /1 be diftributed , . 

4 * But Bhrigu declared, that whatever cuftomary law of 

a ° f tr ^ e ’ a com P an >' of merchants and 
the hke, or of a town, Ihould be alleged and proved, the 

dittri button of an inheritance mull refpeaively be made 
according to that cuftom. 

“ Pe0peety recorded in a written document;” wealth given away or 
promifed to any one, on a religious confideration. Or property recorded 

U 


m 


in a written document (that is, a debt) which was lent for religious pur- 
pofes, is not partible. “ Water;” jars ufed in the worfhip of deities. 
Thus the Retndcara. “ A corrody a penfion which is affigned (niba- 
Abyatt) by the king, on a mine or the like, (that is, a penfion which is fixed, 
as it were, by word£, or which is made irrevocable;) is a corrody (nibandha) : 
the fuffix bears the paflive fenfe. Or the fame inflexion may bear a neuter 
fenfe ; thus, “ ten certain things fhall be received by you from this mine, 
for iuch a fpace of time, and lo forth.® In like manner, the rights of Brab~ 
manas, who attend at funerals,f and fimilar privileges, muft be confidered as 
corrodies. The immunities of a Brdbmana , who burns dead bodies, and other 
fimilar rights, are in a manner fixed in perpetuity : but there is this diffe¬ 
rence, that he receives his dues as the reward of his trouble. “ Defcended 
from anceftors,” is merely illuflrative; for the rcafoning is equally applicable 
to what has not been inherited. 

“ Clothes kept in the treafury ;** and bearing a great value. 

The Retndcara ; 

u What is naturally indivifible;” what is incapable of divifion, as a 
tree or the like. Thefe things above mentioned are declared exempt from 
partition, becaufe an adtual divifion is almofi impracticable. For a corrody, 
or the future receipt of ten certain things or the like, or the promife there¬ 
of, cannot be difparted; it is therefore pronounced indivifible : but the ten 
things, received as the produce of it, fhall be diftributed as will be men¬ 
tioned. ' 

“ Pasture ground for kine” (CCCLXV3) ; the path of cattle. £ 
** A cotnmon waya road ufed by men and women. Such is the difference. 

“ Apparel*’ of fmall value, and whatever elfe is worn on the body. 
Thus the \Retndcdra. There is confequently no vain repetition. The 
meaning is this ; whatever apparel is ufed by any one parcener, that vef- 
ture, worn on the body, fhall be taken by him alone: lots fhall not be calf. 

y The explanation exhibits no neuter fenfe. T. t Agraharica. See Book II, Ch. Ill, S. IT. T. 
t The word freebara alfo fignifies pafture ground ; I follow Sir William Jones info tranllacing it. T. 

But 
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But apparel of great value, adapted for attendance at the royal court, mud 
remain .in common; for, if it were taken by one parcener, the reft would 
be prevented from repairing occajionally to the royal relidence. But, if there be 
much valuable apparel , partition is unexceptionable. After felling, or other- 
wife difpofing of, unworn clothes, they may be repurchafed, or otherwife re¬ 
gained, by paying the value out of feveral property : on this confideration, 
the legiflator has added “ worn” (CCCLXVI). Others expound the term 
(dhntatn ) kept In the treafury. It is indivifible: partition will be of 
courfe forbidden, becaufe it cannot be difparted ; but what is worn on the body 
ftiall not be even {hared by felling it and dividing the price; to intimate 
this, fay thefe lawyers, apparel is again mentioned. 

** Necsesary implements of learning*’* the term (praybjya) is explain¬ 
ed by Helayudha, a loan advanced : a fum neceffary to be inverted in 
traffick or the like. For inftance, a hundred pieces of money being appro¬ 
priated to the commerce of a merchant, traffick is conducted on that capital, 
in a remote province, by means of navigation j if that be divided among 
his fons, fuppofe ten brothers, no one of them can afterwards carry on a 
limilar trade: fome lawyers fo explain the precept. The fame term is ex¬ 
pounded, things required for ufe, as books or the like; thefe (hall not be (hared 
by ignorant coheirs, whether to fell or merely to ufe them : it is fo affirmed in 
the Pari/ at a, the Retnacara t the treatife of Jumutavahana, the Day a- 
tatxoa and other works. 

“ Necessary implements of arts/’ as pencils and the like. Thus the 
Retnacara , But Helayud’ha explains the word “arts” as fignifying 
means of fubfiftence in general j books, pencils and tools, required for that 
purpofe, muft therefore be comprehended by this term. 

CCCLXVI. 

VrThaspati:—They, by whom it is affirmed, that clothes 
and the like are indivifible, have not proved, that the 
colle£led wealth of opulent men, their vehicles and orna¬ 
ments, fhall not be divided; 

rt * 2 . Property 



2» Property held in common would be unemployed, for it 
cannot be given to one in exclufion of another ; therefore it 
muft be divided by fome mode deduced from reafoning: elfe 
it would be ufelefs. 

3. By the fale of clothes and ornaments; on the recovery 
of a written debt; by compenfating the drelfed food with 
an equal allotment of undrefled grain; an equitable partition 
is made: 

4. Water, drawn from a fingle well or pool, fhall be taken 
by turns; a bridge and a field fhall be fhared by coheirs in 
due proportion: 

5. Let a fingle female Have be fucceffively employed by co¬ 
heirs in their refpedtive houfes, according to their feverai 
fhares; if numerous, the flaves fhall be diftributed in 
equal allotments: fuch is the law in refped of female 
fervants: 

6. The benefit, received from family priefts or fpirituai 
counfellors, fhall be equally fhared; and the pafture ground 

for cattle fhall be ufed by the coheirs in proportion to 
their allotments. 

■ ’ tfjj "y'yy ■>'/■* ''■■■!: x.. . * , , ’’ 
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From this text of Vrihaspati, it appears, that the indivifibility of 
clothes and the like is founded on the letter of revealed law, not inferred 
from its fenfe. The fame may be affirmed to be the import of the precepts of 
legiflators. Thus, partition of clothes and the reft, if cafually made, cannot 
be imputed as a fault. “ It is not proved , that the collected wealth of opulent 
men (the vehicles, ornaments, houfes and other property of thofe, who have 
many dwellings, many carriages, and fo forth;) is indivifible.” This word 
is brought forward with the necejfary alteration of gender and number. 
Cpnfequently the houfes, ornaments, and the like muft be diftributed by an 
aShial partition, or by felling them and dividing the price. Such is the fenfe 
of the text. ** Property 
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iter, and ail the wants of all the coheirs cannot be Applied, let tl 
each draw ten or five jars of water j and, fetching further fupplies from 
other places, fatisfy their other wants: and this mu ft be done with con- 
^deration. A field is pronounced indivifible by Vya'sa, becaufe the 

be parted by a ridge: therefore does the legiflator add, “a field ftiaU 
be ftiared in due proportion ” >(CCCLXVI4). And that, in the cafe of a 
fingle field uniform in its-fertile quality: but, if there be many fuch, there 
is no necefiifv fnr n^rlnt, nn, K. . TU 


-v. 1 ndge. The partition of a garden, and 
that of a field. A fingle female flavc may be 

^-4. . m. JL - ^ a. 1 


0 p labour} for inftance, * let this female flave fweep all 
eaten by all, and make all their bedshere, 
rity : or by a computation of time; for 
inftance, fhe muft work in each houfi; one watch every day; or five or 
fix days in every month; and fo forth. If they be numerous, one or two 


In this cafe, the rule propoun- 

&ff*, ■ • ; -h-'i- n Wk4k» 


But, if many be poflefied by one parcener, and none by another, the num* 

' 

her mull be made equal. No difpute Ihottld be excited for any frnall difference 
in age, ftrength and good qualities. Such is Go' jama’s opinion. This 
mu ft be confidered as the fettled rule refpe< 5 fcing female flaves (CCCLXVI 5). 

Of counfellors and family priefts, or (according to the variance of opinions 
on the fenfe of the words yoga cjh'ema ) of the hereditary livelihood, or of a 
boat and fort or the like, or of veffels for eating and drinking and the reft, an 
equal diftribution fliall be made; that is, by equal numbers allotted to each. 
Confequetitly, that, which is fevcrally adapted to the buftnefs of each, (hall be 
taken by him; but, in cafe of inequality of number, or great disparity, 
feme comperifatiou muft be given to another parcener: the diftribution fhall 
hot be made by carting lots. Hence this does not contradidl MfNU and 
the reft. - 

Chande swara' obferves, that valuable clothes and the like are pro* 
flounced naturally indivifible ; hence the indivifibility, propounded by Menu 
and the reft, which forbids the literal divifion of apparel of ordinary value, 
muft be confidered as relating to partition in any other form, except that,' 
which is directed in the cafe of valuable apparel. There is no difcrepance. 

Consequently other fages have pronounced thefe things indivifible, on 
a confideration of the revealed maxim, which fhows their indivifibility : but 
the legiflator, having mentioned the abfurd confequence of a general denial 
of partition (CCCLXVI a), eftabliflies the inference, that a diftribution 
Ihali not be made by actually difparting the things, and regulates a virtual 
partition to be deduced from that revealed maxim. Such is the meaning 
of the glofs. 

But the author of the Praca/a thus expounds the text: it is not proved 
b^them, that the fcriptural precept, u divide not clothes,” relates to vefture 
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of ordinary value. “ The property of opulent men;" that is, fuch things, 
as can only be taken by opulent perfons, namely goods bearing a high price, 
mud be divided in a mode deducibk from reafoningj becaufe they cannot be 
yielded to one parcener. But things of ordinary value may be given up, for 
they are mere chaff. Confequently the precept, “ divide not a vehicle or 
beaft ufed for a carriage,” relates to an elephant, horfe or the like. Such 
is Vrihaspati’s meaning. But, if the elephant or horfe be Angle in its 
kind, a mode of diftribution is propounded ; “ by fale &c,” (CCCLXVI3)* 
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Others confider the text of Vr ih aspati as an inftance exhibited. The 
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the thing, fhould an atfual divifion be made, then the fcriptural maxim bears. 


phrafe, ‘"mult be divided by fame mode deducedfr<m reafoning,” is merely an 
illullratipn. Confequently, if there be reafon to apprehend the deftruftion of 
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that no fuch partition lhall be made. But, if that apprehenfion be not enter¬ 
tained, as in thecafe of an ingot of gold or the like, then an actual divifion lhall 
be made by the univerfal confent of legiflators. If it he alleged , that partition, 
in the cafe of numerous elephants , horfes , or vehicles, is propounded by no 
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legiflator, in cortfequence of the fcriptural maxim ** divide not a vehicle, " 1 
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that is affirmed grofsly without due inquiry. Hence there is no difparagement 
to Menu and the reft ; but otherwise they might be fuppofed to be difgraced 
by an aflertion deficient in juft reafoning, Confequently there is no harm in 
making a partition when the number of f mi/ar things is great. Even a fm- 
gle chattel muft be fhared by fale and diftribution of the price, or by regulating 
the periods of enjoyment. It .is not meant, that female Haves and the reft 
may not be fold 1 nor that apparel and the like may not be uied by turns at 
regulated periods $ nor that a debt lhall only be divided when recovered from 
the debtor; accordingly, although it may not be immediately recoverable, it 
is the pra&ice to diftribute fuch claims by figures. Of clothes inconfiderable 
in value, and worn by one parcener, a partition may be made, as in the cafe of 
drefled grain, by giving an equivalent to the rejl . Valuable apparel may be di¬ 
vided by felling it and diftributing the price . 

According to Ji'mu'tava'jhana, “ women 1 ’ in the text of Menu 
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(CCCLXIII), fignifies * women, other than female Haves,' He conceives. 




tliat Menu, Vishnu, and Vya'sa deny the partibility, which might be fup- 


pofed. 
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pofed, becaufe wives, feparately obtained in marriage, are gained at the ex- 


penfe of the joint eftate. It fhould be here remarked, that, of wives, there is 

no partition even by equity, or in the mode deduced from reafoning ; for a woman, 

. 

however obtained, is declared by Menu (CCLIJ 4) to belong exclufively to 
her hufband. It Ihould not be argued, that, like dreffed grain, the fharc 
ihall be made good by providing another damfei for the coheir . Although 
joint property may have been ufed, a {hare need not be made good, for joint 
property in a wife is not acknowledged. For that foie reafon, women are pro¬ 
nounced indivifible. In fa<5t, female ilaves only are denoted in a ftribt fenfe by 
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that term; for partition by equity is propounded by VrIhaspati for them 
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only: but, of wives, a partition could not even befuppofed, lince they are not 


common to the coheirs. 
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Consequently, when a father, or other predeceffor, dies, a right veils 
in all the heirs, as is acknowledged by Raghonandana, over all which be¬ 
longed to him, gold and filver ingots, female Haves, kine and thelike; for 
the caufe is uniform. Hence, fince it might be fuppofed, that every thing 
lhall be difparted, therefore legiflators have forbidden the divitlon of certain 
effe&s; and Vr Thaspati has directed a diftribution by allotting one entire 
thing to one parcener, and another entire thing to another parcener, and fo 
forth, if the fimilar effects be numerous; and by regulating the periods of 
alternate enjoyment, or by fale or otherwife, if the chattel be fingle. After 
departing an ingot of gold or the like, the former right being devefted, 
the property of the feveral portions vefts in each brother by the help of lots call 
or by other means j for the integrant parts of the thing, which belonged to the 
father, or^other predeceffor, are feparated like the fragments of a broken jar or 
the like. It fhould not be objected, that fuph is not the fenfe of the law, but 
the meaning is, that a thing fhali not be difparted, when partition can be made 
by diftributing an equal number of fuch things*? eachparcener ; in proof of which 
the exifting pra&ice is alleged. Were it fo, there would be an impropriety in 
Vrihaspati mentioning the equal diftribution of numerous female Haves, 
when he is treating of partition by the equity of the precept. But the practice is 
current even in the cafe of gold and filver ingots, becaufe partition, without 
breach ofan integral, is obferved in the cafe of gold and filver coins, apparel, kine, 
buffaloes and the like. Nor fhould it be objected, that, if the ail of departing 
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alone conftitute partition in a legal fenfe, cattle and the like rauft be diSTereved, 
fmce no legiflator has pronounced them indivifible. They are declared fo 
by Ca tya yana, “ whatever is naturally indivifible” (CCCLXV 2). But 
here any thing, which cannot be literally divided, muft be diftributed by 
the equity of the precept.g and in the inflance of thofe things, of which 
partition is Separately denied, fuch as a female Have, a water pot, or the like, 
folely enjoyed by one parcener, compenfation is made by an equivalent. In 
the cafe of books and Similar things required for ufe, all may claim the benefit of 
them, although they remain in common. In fuch a cafe, if one of five bro¬ 
thers be illiterate, he obtains no Share of the books; but his fon, if learned 

may claim the ufe of them; if he be alfo illiterate, he obtains no partici¬ 
pation. 


Should five or feven generations pafs thus, and afterwards one defendant 
become learned, %ll he obtain his (hare, or not l Although they be called 
indivifible, fiill a right devolves on him, fmce the books were fuccefively the 
property of all his anceftors. It Should not be objeded, that the right fiops 
with the fourth in defeent, under the text of De'vala (LXXXI). For 
it may be reconciled by considering it as relating folely to that property, 
which is not pronounced indivifible: elfe, if all the brothers and all their 

descendants be illiterate ’' thefe bo oks would become a waif after the fourth 

generation. If the right of property fubfifi in one cafe, although the thing 
be indivifible, it fubfifts equally in the prefent instance. In this manner, if 
the eighth m defeent be able to ufe the books, they would be refufed by the 
reft, through knavery, or becaufe the library is in their poffefiion. There 
are not confequently any means of preventing illegal ads. 


Asa,*; learned coheir, taking a book which cannot be poffeffed by 
t re iterate parcener, fell it; what is the rale in that cafe ? Some thus re- 
concilc thti feeming difficulty: if the books have not been ufed through four 
generations, there can be no fubfequent claim, as appears from the text One 
[ (LXXXI). If the learned parcener feii it etlUr, the coheir is entit- 
hiS fllare! fOT * h = ^ ‘I- reft are alone pronounced indi- 

!f ’ •***£* B “ tothers ^old, that property is only devefted by 
lent negied through four generations, not without negied; elfe, a thing 
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bailed to any other perfon, and not enjoyed by one of the parceners during 
four gradations, would become a waif. Confequently, their property fubfifts 
through fucceflive generations. Having no occafion for its ufe, the owner 
does not keep a thing in his pofTeffion; but he fhould bail it, previoufly tak¬ 
ing an attefted writing. At prefent, from apprehenfion of fraud, even books 
and the like are brought into partition; but that is not deemed legal in the 
Par ijat a, Retnacara , Ddyatatwa and other works. 

In the prefent inftance, the form of a diftribution by the equity of the law is 
this j after making a written catalogue , the books fhould be diftributed in the 
refpedive houfes of all the coheirs; the whole library fhould not be placed in 
the houfe of one of the parceners. In faff, the work of carpenters and other 
artifans would be impeded, if no partition could be made of the axes, ham¬ 
mers and other tools: but, if they be diflributed without giving any fhare to 
one, who is ignorant of the art, his fon could not afterwards obtain his allot¬ 
ment : the fkilful brothers fhould therefore divide the tools and follow the pro- 
feffionj but, if the fon ofan undeferving brother afterwards become fkilful in that 
■prcfejfon, he may claim a frefh partition. If any tool have been fpoiled or 
deftroyed by ufe, let that be' relinquifhed and the remainder fhared with the 
fon of the undeferving coheir. But, Ihould thefe brothers, who are (killed 
in their art as carpenters, fell any tool, they mult, when the fale is afterwards 
difcovered, give a fhare of the price; but they are not in this cafe liable to a 
fine, 

« 

According to HelaVudha, books and the like are fubjed to parti¬ 
tion j for he does not enumerate them among indivifible things, but explains 
the term (prayojyaJ as fignifying a loan advanced. This opinion feems accu¬ 
rate ; for Vr i hasp ATI has not noticed the equitable diftribution of books and 
the reft. But it would be indecorous to contradid the uniform affertions of 
many authors, from Ciiande'swara and the reft down to the modern learn¬ 
ed defendants of learned anceftors. For this reafon has the fubjed been here 
noticed. Lawyers thus deferibe things not partible. 
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CHAPTER VI. 

OJV PARTIBLE PROPERTY. 


SECTION I. 


ON THE PARTIBLE RESIDUE AFTER THE PAYMENT OP 

JOINT DEBTS'. 
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FTER excepting this, which hat been mentioned in the preceding chap ■ 
ter, all other property- is partible. 




cccLXvnr, 

Catyayana: — On a partition by coheirs, all the wealth, 
left by their father, or by his father, and what they them- 
lelves have acquired by theiv joint ejjf&tts , fhall be divided 
among them. 

Wealth left by their paternal grandfather; property, which has de- 
feended from that anceftor, through the father; or, in certain inftances, 
palling by him and devolving immediately on the fon: this intends generally 
all wealth which has defeended from anceltors. “ Paternal eltategained 
by the father himfelf. “ What they themfelves have acquired; ” felf is 
here employed in the plural fenfe; confequently, what is gained by the 
coheirs, through agriculture or the like, is here meant. So Menu, in a 
text formerly cited (LXXIII), direcls, that there lhall be an equal divi¬ 
sion without any allotment in right of primogeniture. From the mention 

of 



of “ unlearned” in this place (LXXIII), fome argue, that, if anyone of 
them be learned, a greater portion fhall be allotted to him on account 
of his good qualities. But that is not right; for, when a greater allotment, 
in right of feniority by birth, is difapproved, how fhould a larger portion 
be allotted in right of preeminent learning ? This feeming difficulty muft 
therefore be thus reconciled, in conformity with the opinions oFChande's- 
■wara and the reft; if one of five brothers acquire wealth by agriculture 
and the like, another by commerce or fimilar means, fome by learning, 
valour, and fo forth, with fupplies from the joint eftate; in that cafe, the 
learned coheirs fhare the wealth, which is gained by agriculture or the like, 
but the illiterate parceners have no fhare of what is technically called the 
acquifition of fcience ; therefore is it faid, “ being unlearned” (LXXIII). 
Accordingly, it is obferved by Ch ande'swara on the text of Go'tama, 
that “ unlearned” fignifies deftitute of that fcience, which renders wealth 
feveral and appropriate. But that text of Go'tama may be explained 
as intended to forbid the allotment in right of primogeniture. At prefent, 
if all the coheirs, being deftitute of learning, acquire wealth, jointly or 
feverally, by agriculture or the like, fince all would be entitled, as ac¬ 
quirers, to double allotments, equal partition is therefore proper, and the 
greater or lefs flare in the acquifition Ihould not be inveftigated: as is re¬ 
marked by Ch ande'swara j ‘ if all the brothers, being unlearned, acquire 

* wealth by agriculture or fimilar means, then an equal partition fhall be 

* made of that property, which was not the wealth of their father; much 

* being accumulated by one, it fhall not be fet apart in the form of a 

* deduced allotment or the like.’ The fame fhould be underftood in refpefl 
of all undivided coheirs, even though joint property have not been ufed. 

But, according to the opinion of Ji'mu'tava'hana and the reft, co¬ 
heirs, not inferiour in learning, have a right to participate in wealth, which 
has been acquired by fcience without the ufe of the joint property, and which 
is technically named the acquifition of a fcholar; not coheirs inferiour in 
learning, or abjalutely illiterate: in contemplation of this, it is faid, “ being 
unlearned (LXXIII), 

'f “ Or any thing, which they themfelves have acquired, ” excepting that, 

for 



for which there is a caufe of feveralty. The text (CCCLXVIII) muft be 
fo fupplied, according to the Retmcara. Confequently, the virtual fenfe 
of the term “ felf-acquired” is, gained by any one of the parceners.” 


CCCLXIJC. 

Ca'tya'yana : — After delivering what is due as a friendly 
gift promifed by the father , let the remainder be divided a- 
mong the heirs: it lhall be received in order by the fons 
or other defendants of the loft owner , as far as the fourth de¬ 
gree. 

Such things, as have been promifed by the father in donation to any per- 
fon, are amicable prefen ts; after delivering thofe promifed gifts, the remain¬ 
der fhall be divided. In anfwer to the queftion, who fhall receive fhares ? 
the brothers, or any other perfons ? the legillator adds, “ the heritage fhall be 
received in crder by lineal defcendants as far as the fourth degree,-” conform¬ 
ably with the text of Menu, propounded under the head of inheritance. 

CCCLXX. 

Menu.- 'To three ctnceflors muft water be given at their oble- 
quies; for three ( the father, his father, and the paternal great 
grandfather) is the funeral cake ordained: the fourth in 
defeent is the giver of oblations to them, and their heirs, if they 
die without nearer defcendants ; but the fifth has no concern 
with the gif t of the funeral cake , 

t 

To three, the father, the paternal grandfather, and paternal great grand¬ 
father, water and cakes muft be offered: it being thence deduced, that he, 
who confers a benefit on the late owner, fhall take his heritage, it is fuggeft- 
ed, that the fourth in defeent from him, namely the fon’s grandfon, is en¬ 
titled to a fliare. Such is the opinion delivered in the Retndcara. Thus the 
meaning that the wealth, to be divided, fhall be received &c. But He- 
L^Yumir'fays, what was promifed, Jhall be received by defcendants of the 
donee down to the fourth in defeent ; it may be taken by any one of the lineal def¬ 
cendants of him, to whom it was promifed, down to the great grandfon; 

z if 


if the donee be dead, it fhall be received by his fon ; or, in cafe of his 
death, by the Ton’s fon; or, if all thefebe deceafed, by the fon of the grand- 
fon. This alfo is founded on the text of Menu (GCCLXX). 

It fhould be herd ttoticed, that the thing promifed, being given to any 
one defeendant of him, to whom the promife was made, fhall be taken ex- 
clufively by that one defeendant: it fhall not be fhared by his brother or other 
coheir; for it had not become the property of him, to whom the promife was 
made; and a right is only vefted in the perfbo, on whom a gift is aStually 
beftowed. But, if it were already giveri though not delivered, then indeed, 
according to J^mu tava^ana^ property was vefted in the donee: it fhall 
therefore be divided among his heirs. But, according to the opinion of thofe, 
who affirm property to be Vefted by acceptance, the gift intended for the fa¬ 
ther, in the mean time becoming fimilar to unclaimed effeds, ought to be 
accepted indifferently by all the fans; and the fingle acceptance of one is 
therefore improper. 

We refume the fubjeff. After paying what has been promifed by the fa¬ 
ther as a prefent (that is, what has been given by him but not delivered), and 
a debt contradedby him, the remainder fhall be divided, as declared by Na'~ 
ftEDA (CXI). “ To the claimants on the heritage of the father;” to thofe, 
to whom gift or payment has been promifed by him (GX 1 ): fo authors 
expound the term. What has been given away by the father, though not deli¬ 
vered, is no longer his property; partition could not therefore be fuppofed. 

But the author of the Pracasa reads pitrt danebhyah, inftead of pitn ddyeb~ 

\ 

kyab: ftill thefenfe is the fame, as has been remarked by Chandeswara. 

** The debts of the father” (CXI); this is a mere inftance of a general 
meaning: one, contra&ed by a paternal uncle, or otherperfon, for the fup- 
port of the family, mud be likewife difeharged. 

CCCLXXI. 

Catya'yana:— A debt contra&ed by a brother, a paternal 
uncle, or a mother, for the fupport of the family, muft be 
f fully difeharged by the coheirs, when partition is made: 

2, That 
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2. That debt muft be paid to the creditor; but he fhall not 
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exad payment, when the demand is contefted, unlefs it be 
proved by evidence. 


If the father affirmed, “ the debt, which has been contraded, is not 
payable by me/’ then, after his death* that debt fhall only be paid by his 
fon, when it is proved by evidence] otherwife it fhall not be paid. Such is 
the meaning of the text (CCCLXXI)* as explained in the Retmcara. But* 
if the debt be uncontefted, it muft be paid without evidence adduced. 

A debt, contraded by an undivided coheir even without the aftent of parce- 
ners % or after partition* with their affent, muft be paid (Book I, v. CLXXXI). 
The precept is general, including brother’s fons and the reft. 

CCClJfXIl. 

The debt of his father, his own debt incurred on account 
of thofe of his father, and one contracted by a parcener 
himfelf/or the fupport of the family , muft he difeharged by 
him jointly with his kinfmen, when partition is made. 

The debt of his father, though not contraded for the ftipport of the fa* 
mily, muft be paid, as mentioned in the ftjl book on loans (Book I, Chap. 
V). One, incurred by a parcener himfelf, on account of fums due by his 
father, that is, for the payment of his father’s debts, muft be difeharged by 
all the brethren, when partition is made. One, contraded by the parce¬ 
ner himfelf, for the fupport of the family, muft be paid by all the brethren 
at the time of partition. Such is the interpretation, not inconfiftent with the 
glofs of Chandeswara. 

CCCLXXlII. 

What has been given away for the religions purpofes of one in^ 
dividual , a friendly gift, and a loan made on his fble ac¬ 
count, fhall, if difeovered, become part of his allotment; 
for the patrimony cannot be aliened by one parcener on his 

feparate account , 


Wha# 




What is given away for religious purpofes, that is, folely for his own reli¬ 
gious purpofes, he {hall {hare at the time of partition; in other words , his {hare 
fhali be made good including in it the fum given away. So likewife in the 
cafe of a friendly gift, “ And a loan made on his foie accountfor ex* 
ample, during coparcenary, a ftranger afked a loan of one brother ; he re* 

'* vy 

plied, ,f I will give it but the reft of the brethren forbad it, and he 
faid, “ this loan fhall remain on my lole accountin this and fimilar in* 
fiances, a ium lent on the foie account of one parcener, he fhall (hare; in 
other words, that fum fhall be included in the full ihare allotted to him. The 
reafon is fubjoined; “for the patrimony cannot be aliened a feparate gift 
cannot be made out of the patrimony, orjoint-eftate, nor an aft, annulling pro* 
perty, be done. 

The Calpateru 

et If difcovered;” being afcertained: this is an epithet expreffing a matter 
of courfe f for there could be no difpute among brothers, concerning a mat* 
ter which was not detected. Confequently, if it be concealed, there is fimply a 
moral offence. Or, joint property having been expended, for a feparate religious 
purpofe, by one, who ufually dilburfes money for fuch joint ufes, but 
the circumjlance being accidentally forgotten, the unintentional aft is no of¬ 
fence, any more than the feizure of another’s property by miftake: to denote 
this, it is faid, “ if difcovered.” “ A loan made” is a mere inftance of a 
general meaning; for the law is the fame in the cafe of fale, purchafe, hypo¬ 
thecation, or the like. “For religious purpofes,” is alfo a mere illuftrationj 
for the fame mull be underftood of wealth aliened for gaming, for harlots, or 
the like. 

But the author of the Pracdsa, and the Pdrijdta thus expound the text; 
a debt, contrafted by one parcener for feparate religious purpofes, or a fum bot - 
rowed and given away through affeftion, or for private ufes, he {hall divide : bor¬ 
rowing money during coparcenary, a feparate religious purpofe has been effeft- 
ed; or the fum has been given, away to any perfon, through affeftion; or enjoy¬ 
ment, fuch as the wearing of delicate apparel or the like, has been therewith 

n ---—---* 

* S<wnrupafat; deemed almcft fuperfluous, fmce it mutt, even though, not expreffsd, be inferred from 
fthc “ nature ” of the thing fpoken of; a truifm, if I may ufe this word* T. 

obtained; 



obtained; fuch debts he fliall««divide,” that is, he fliall remove them from any 
connexion with the reft of the brethren,"/^ term being here uj'ed as in the ex¬ 
ample, “ divide the leaf from the tree?” in a word, fuch a debt fliall not 
be paid by the reft of the brethren t gift, or payment, of the debt, (hall not 
be made out of the patrimony* 

Chande'swAra, quoting the feveral opinions, adds; 4 in fad all this is 

* determinately meant; it is proper to explain the text as bearing all theft 

* fenfes.' It mull be inferred, that, like an ambiguous poem, two fenfes are 
intended by the fage ; or one is exprefied, and the other is deduced from pari¬ 
ty of reafoning. 

“ For enjoyment ;” if'one parcener expend joint-property for his pleafures* 
and permit not another brother to do fo, his debt fliall not be difcharged, 
and his expenditure fliall be included in his allotment; but, if all expend joint- 
property for religious purpofes, or for fenfual gratifications, then, all having 
enjoyed the property, there fliall be no -inquiry touching the greater or lefs 
expenditure , any more than in the cafe of acquifition made by all the parceners. 
But, if a diflioneft coheir diffipate wealth at his pleafure for his own enjoy¬ 
ments or the like, and, with a view to his future juftification, perfuade ano¬ 
ther brother to expend a trifling fum; then, the fraudulent intent being pro¬ 
ved, it is dire&ed, that the amount, which has been diffipated by the diflioneft 
coheir, fliall be charged againft his Ihare: for with him, in effeCt, originated 
the ufe made of the joint property by the other brother. 

If one brother, going from place to plade, and earning wealth, fupport the 
family; then, his expenditure of joint property, for the wearing of delicate 
apparel and other enjoyments, is a dijburfement on the part of all the coheirs; 
and a debt, contracted by him for that purpofe, muft be paid by all of them: 
on the interpretation of the Calpateru, is not this inconfiftent with the text of 
Ca tyaVana (CCCLXXVII 4); for there is no diftinCtion fpecified in 
regard to expenditure for purpofes of duty, from an impulfe of affe&ion, or the 
like? Confider that text as relating to indifpenfable duties, fuch as the in* 
veftiture of a fon with the mark of his clafs, or the like, as well as neceflary 
confumption. 

A a 


If 





If one parcener expend joint property for his own religious purpofes, the 
merit is Jitppofedto be exclulively his own; does not this contradict the fpeech 
of Vya'sa to Yudhisht’hira in the Maha'bha rata, “ If thou facrifice, 
O king* all will have facrificedfor it is there expreffed, that Bhi'ma and 
the reft alfo partake of the religious merit ? A rite, performed with a view 
to the confequent merit of all the brethren, fulfils the duty of all; one, per- 
iormed with a view to the obligations of one brother* fulfils his duty only: 
there is eonfequently no difcrepance. By parity of reafoning, fhould it not be 
the fame in the cafe of fale? That is admiffible. 

If any one parcener, expending the joint property, acquire any wealth for 
Jiimfelf, would it not be exclufxvely his own ? It fhould not be an¬ 
swered; that is admiffible, but the text, which allots a double fhare only to 
the acquirer, relates to the cafe, where a parcener, expending joint property, 
acquires wealth intended for all the coheirs. Were it fo, fraud would not 
be obviated: for a difhoneft parcener, occupied in acquiring wealth by the 
expenditure of joint property, would affirm, when he afterwards finds a gain, 
“ this was earned by me on my own foie account;” if he perceive a lofs, he 
would fay, “ it was done for all the coheirs 

As for what is argued, that this law relates only to wealth given away for 
religious purpofes, and the like, fmee that only is mentioned in the text 
(CCCLXIII), but, in other cafes, whatever is acquired by the expenditure of 
joint property, is common to the parceners; that inference is queftionable: for 
it is irregular to eftablilh various rules, where the reafon of the law is the 
fame; and Vrihaspati fays, “ if no decifion were made according to the 
reafon of the law, there might be a failure of juftice.” 

On this fome remark, that religious merit, wealth, or any other acquisi¬ 
tion made by the expenditure of joint property, is common to all the par¬ 
ceners; as appears from the text of Menu (XVIII), and from the fpeech 
cited from the Mahabhdrata % and from the texts of Vasisht’ha and others 
(CCCLVI &c). If the reft oppofe one, who expends joint property to ac¬ 
compli Ih a joint bufinefs, and he perfift in the dilburfement, faying, “ the 
/ expenfc and profit are mine;” whatever is then acquired by him, whether re¬ 
ligious 



ligious merit, wealth, or the like, belongs exclufively to him ; othervvife, it 
is common to the parceners. It Ihould not be obje&ed, that ftill there is a 
contradiction to reafon; thus, if he privately, or unoppofed, gain religious me¬ 
rit or the like for himfelf, how can they have a fhare, fince the fruit arifing 
from the a& is not produced by them, who were neither intended by the afior, 
nor themfelves agents in it ? Though neither intended, nor himfelf the adtor, 
the owner of the wealth which has been employed, is entitled to the produce. 
Any one, carrying on traffick with the property of another, unauthorized by 
him, cannot claim the gain; if he ihight, the holder of a depolit, having 
obtained intereft on it, by lending the thing which was intruded to him, could 
claim that intereft as his own. In the cafe abovementioned, fince the 
acquirer is an undivided coheir, and the wealth common to the parceners, 
there is no theft; and therefore no fine fhall be impofed: an allotment , 
fuch as a double (hare or the like, is the hire of his labour. Thefe lawyers 
' thus reconcile the feeming contradictions. 

The pradtice, relative to feparate property, hardly occurs in the cafe of 
wealth gained through the ufe of the common ftock. But, if the acquirer were 
oppofed by the reft, his acquifition is feparate property. As for the argu¬ 
ment, that, in a cafe of religious duty, the effedt correfponds with the defign: 
thus, rites, performed by an opulent fon for the fake of his deceafed father, 
produce benefit to the father alone; but, in civil affairs, it is not fo, fince 
there is no proof of this point; hence, that adt of religion, which a man 
performs, though forbidden by his coheirs, is exclufively his own; but a 
pecuniary acquifition, made for himfelf, belongs to all the owners of the 
wealth, which is employed; that argument is difputable; fora debt is alfo 
mentioned in this text. 

Others, connedling the words, “ on his own foie account, ” with the 
three terms of the text (CCCLXXIII), thus expound it; .charges for a 
coheir s own ufe muft be defrayed out of the patrimony. Thus, there 
is no inconfiftency with the text abovenoticed (CCCLXXVII 4). What 
is given for feparate religious purpofes, and what is beftowed through af- 
fedtion, are confidered as given for his own fake. In like manner, accord¬ 
ing to the opinion of the author of the Pracdsa , if one brother ufe the patri¬ 
mony 
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tnony and another, happening to be in another place, contrad a debt 
for his fubfiftence, that ought to be paid by him, who enjoys the common 
cftatc. It is proper to conned the terms, “ given for religious purpofes,” and 
“ bellowed through friendfliip,” with the words “ on his foie account.” Such 
being the cafe, mjuft not a debt, incurred for his own enjoyments, be paid out 
of the property which is held in common with another brother ? It is not 
confident with the law, that money, borrowed by one parcener of his own ac¬ 
cord, for any other purpofe but the fupport of the family, fhould be repaid out 
of the joint property. It fhould not be objeded as a confequence, that a debt, 
incurred by him for his fubfiftence or the like, would not be difcharged. 
The payment of fuch debts is eftablilhed by the reafon of the law. Does 
not the text, as interpreted by the author of the Pracasa, confequcntly be¬ 
come unmeaning? No; for the fenfe of former texts is confirmed by this. 
But thofe lawyers hold, that the precept was neceflary j for it moreover 
propounds the feveralty of religious merit and the like gained by the ufe of 
joint-property. 


SECTION 
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SECTION II. 

. ON DISPUTED PARTITION. 

ARTICLE L 

ON THE DISTRIBUTION OF EFFECTS CONCEALED. 

CCCLXXIV. 

Catya^ana i—•-A house, arable land, or quadrupeds, dif* 
covered after partition to have been the property of the deceaf 
ed } muft be divided: if it be juftly fufpefted/that effeas 
are concealed, a difcovery by ordeal is prefcribed by law. 

2. Thus Menu declared, that houfehold utenfils, beafts 
of burden or milch cattle, ornaments and Haves, muft be 
divided, when difcovered, among the heirs; and that, if 
effeas are fufpetted to be hidden, a difcovery muft be ob¬ 
tained by the cofha , or an ordeal by drinking water in which 
an idol has been wafhed. 

“ Ordeal a foie mn trial by water: this he explains in thefecond verfe. 
“ Houfehold utenfilsthe mortar and the reft. “ Slaves ” bondmen and 
other fervants. The reft is well known and familiar. 

ChandeWara,’ 

When fome caufe is (hown for fufpefting, that effe&s are concealed, then 
only fhall ordeal be performed. For example ; the income is great and ex- 
penfe fmall; but he, who fuperintends the receipts and difburfcments, 
does not fatisfadorily account for them: again,* when the brethren, 

Bb 


at 


at the time of partition, claim a chattel previoufly feen, and the brother,* 
who manages the houfehold affairs, alleges, but does not prove, its confump- 
tiori: again j the manager has acknowledged ten pieces of money, and 
afterward, it is by fome means difcovered, that he had eleven fuch pieces 
in his hands : in thefe and fimilar cafes, ordeal mull be performed. Elfe, fince 
doubts maybe entertained in every inftance, partition could fcarcely be made 
without it. To this opinion Rag hun and an a aflents. 

<t Cojha a trial by touching or drinking water, in which the image of a 
ferocious deity has been bathed. The form of this trial mud be fought in 
treatifes on the fubjeft of ordeal. Should more efie&s be difcovered by this 
or other means, they fhall only be divided; he, who fecretcd them, fhall 
not be deprived of his (hare, nor fhall he be amerced; for he is not guilty 
of theft by fecreting thofe effe&s. This relates to the cafe, when fulpicion 
arifes at the time of partition; if it arife fubfequently, Menu direris thd 
proc 


CCCLXXtf. 

Menu : — When all the debts and wealth have been juftly 
di ft tribute cl according to law, any property, that may after¬ 
wards he difcovered, fhall be fubjed to a fimilar diftribiH 


tion. 


it Aftrrwaiids difcoveredfubfequently known: from popular proof i 
afcertained, or juftly fufpeded. Ordeal is not directed on mere fulpicion 
entertained in the mind of one brother, after partition, without a probabili¬ 
ty of embezzlement, ariftng from circumftantial evidence. However, 
fhould ordeal happen to be dire fled without fuffcient grounds, but the 
fufpeded perfon be thereupon convided of having .fecreted effeds, then 
alfo an equal partition fhall be made. Does not this contradid the terms 
of the text, “ any property that may be afterwards difcovered,” (paschat 
drisyatlj? No; for the verb dris bears the fen fe of “ know” as well as “fee. 
Then ordeal would be direded on a mere fufpicion entertained in the mind 
of one coheir ? No; for it can only be direded with propriety, when the 
or the umpire, after hearing the allegations of the plaintiff and 

defendant. 



defendant, fees ground for doubt* But in this cafe, the plaintiff being 
unable to fet forth fufficient. caufe, the judge, or arbitrator, entertains no 
fafpicion againji the defendant; and ordeal is not therefore enjoined. Such 
is the principle of the law. 

** According to law*’ (CCCLXXV). If the diftribution were illegal, 
a fecond partition mull be made, even though concealment be not alleged $ 
but, if the diftribution had been made according to law, no fecond partition 
(hall be granted, unlefs effects were fecreted. 

eccLxxvx 

Ya jnyawalcya : —. When effects, fecreted by one parcener 
from the other, are difeovered after partition, the coheirs 
(hall again diftribute thofe effe£ts in equal fhares; this is a 
fettled law; 

Partition being fuggefted as a matter of courfe, it is intimated by 
the enunciation of this text, that the crime of theft is not committed by 
concealing effeds held in coparcenary. So Helayudha, ViswarvVa* 
Gh ande's war a, Ji'mi/t avah an a, Raghun ANDAN a, arid the reft. 

f ‘ In equal (hares; -1 this is not intended to deriy the right of primogeni¬ 
ture, but to remove the doubt whether he (the concealer) jfhall have a lefs 
(hare, becaufe he fecreted the effeds. Elfe, an elder brother, though 
blamelefs, would lofe his greater portion, when a younger brother has em¬ 
bezzled any part of the property; which would be contrary to reafon : and 
the Tons of a Brdhmani, and of a CJhatriya wife, would have equal fhares. 
This very expofition is delivered by Ji'mu'tava'hana. “Equal” here 

intends fuch fliare, as would have been given, had not effeds been fe¬ 
creted. 

cccLxxvir. 

CatyayaNa:— Recovering what has been embezzled by 
any one of the coheirs , let fons, after the death of the fa¬ 
ther, diftribute it equally among the brethren; 
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2. If the parceners have fecreted part of the affets from each 
other, or if any miftake has been made in the partition, 
on a fubfequent difcovery there muft be an equal divifion 
of what is reftored: this is a law of Bhrigu: 

3. What is Jingly acquired by one of the brethren after partition, 
belongs exclufively to him; but let him again bring into 
partition what is recovered after it had been Helen or loft, 
and that which is abovementioned. 

4* Effects, which a kinfman has concealed, let not a co¬ 
heir at firfl ufe violence to make him reftore, but let him 
begin with friendly expostulations; nor let a coheir be obliged 
to make good what he had expended before partitionfor the 
necefjary fupport of his family. 

“ Recovering/’ obtaining: for there fcarcely is a difference between 
the fenfe of go and obtainthe one is included in the other.* 

“ Secreted from each other 5” if all the brothers have feverally fecreted 
fomething, and the whole be difeovered after partition, this is propounded 
to remove the doubt, whether that, which each has concealed, fhall belong 
exclufively to him, without diferiminating the greater or lefs value, in like 
manner as in the cafe of acquifition feverally made by all the coheirs. “ Or 
:if any miftake has been made j” for example, if more have been given to 
one than to another, by miftake, or •with intention to defraud that other coheir, 
then, fhould the excefs be fubfequently afeertained, lots fhall again be caft; 
but not upon the limple allegation of an unfair diftribution. Thus the text 
of Menu (CCLII 6) muft be conlidered as relating to partition made 
according to law. The following text of Vri hasp ATI alfo relates to the 
fame fubjedt. 

CCCLXXVIII. 

Vf^ihaspati : — Whatever Ibare is enjoyed by each, let 

* All verbs, which iignif/ to go, alfo fgnifv to obtain. T. 


not 






; 
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not that be contefted; if he fubfequently difpnte a diftri- 
but ion., which was made with his own confent, 

i ss fiiiits ini 

2. He {hall be compelled by the king to abide by his fhare, 
or be amerced if he perlift in contention. 




** A distribution made with his own content;” but, if the plaintiff 
faid, even at the time of partition, “ I will not accept this allotment,” but 
was compelled to receive it by a partial and powerful umpire, he may 
obtain a fecond partition on fetting forth the whole circumftances before the 
king with fufficient proof, and on ihowing the defedt of the diftribution. 
This is intimated by the text and has been exprefsly declared $y Ca'tia- 
yana (CCCLXXVII %). But, if he then affented to the diftribution whe¬ 
ther ill or well made, and now allege, that an unfair divifion took place, 
he fhall be compelled by the king to abide by his {hare ; and, if he perlift in 
contempt of the king’s command, and cannot fhow the difparity to have 
been unknown at the time of partition, he fhall be amerced, that is, fined, 
by the king. If he then affented to an unequal diftribution, knowing the 
difparity, it is unreafonable, that the inequality fhould be now invcftigated. 
Raghunandana holds, that the fame fenfe may be deduced from the {in¬ 
gle expreflion “ made with his own confent.” His acquiefcence muft be here 
underftood to have been voluntary, not proceeding from the menaces of the 
umpire; for a contrail, to which a man has confented with his lips, under the- 
impreffion of fear or the like, is declared null (Book II, Chap. IV, v. LVIII). 
It fhould npt be objected, that, in the cafe of compulfion, there is noaflent. 
Without will, or affcnt, there could be no determination to a&ipn. 


“ On a fubfequent difcovery, there muft be an equal divifion of what is 
“ reftored j” hence it appears, that a diftribution of that only fhall be made j 
what had been already diftributed, fhall not be again divided. “ An equal 
partition” is mentioned to remove the doubt whether no (hare, or a lefs allot¬ 
ment, {hall be given to the concealer, becaufe he had fecreted the effects. 

Raghunandana. 

To this fome lawyers objefl, that Catya yana has faid ** on a fubfc- 

C c “ quent 
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bred,” be- 


»*' quent difcovcry 1 , there ihall be an equal partition ot w 
caufe there could be. no fecond partition, if the effebls, mutually fecreted, 
were not reftored ; it is not deduced from the terms ol the text, that fo 
much only, as is refunded, (hall be divided. It iliould riot be anfwered, that 
this meaning is neverthelefs deduced from the expreflion “ refared on a fub- 
« fequent difcovcry.” This term is here inferted to remove the doubt 
whether coheirs fhall divide what they had fecreted from each other, if 
difeovered at the time of partition ; but not, if fubfequently detected. 

If this objection be proofed, the anfiver is, no r for a fecond partition of 
what has been already dillributed is not inferred, becaufe a divilion of what 
may be fubfequently difeovered, is ordained : Menu and others do foibid 
a fecond partition ; and a difquifition on words, when the confequence would 
be unjuft, is nothing to the purpofe. 

“ What is obtained by a divided brother See. ^CCCLXX /I* 3)» what 
is acquired after partition, by the ufe of his feparate ft are oj the patrimony, 
belongs exclusively to him, who acquired it. This declares what was a mat¬ 
ter of courfe. Or it means, that any thing, which is gained after parti¬ 
tion by the ufe of common property remaining to be divided, {hall be ta¬ 
ken by him alone, who acquired it ; one fhare each fl'ial!. not be allotted to 
the other coheirs, and two to the acquirer: however, fomething mult be 
given by him,as a recompenfe for the ufe of the property j and that fhad be 
regulated in proportion to the magnitude of the lum and the labour of the 
man, as the cafe of wealth acquired by one among affociated traders, up¬ 
on the joint {lock. 

«f Singly by oneof the brethren afterpartition?” (CCCLXXVII3) con- 
neaing thefe terms, ancient authors infer, that, if wealth be acquired by co¬ 
heirs before partition, even without fupplies from the common eflate, thole, 
■who contribute not to the acquilition, {hall neverthelefs receive fhares. 
But that has been already impugned by Juvu/tav a'hana, becaufe Vya- 
sa(CX) has ordained a double {hare for the acquirer, in the cafe where 
he joint property has been ufed, but no legiflator has propounded a fpe- 
allotment, for the cafe where it has not been employed. However, 
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what is delivered to one, but intended for all, muft be equally fhared by 
them, becaufe all are donees; but, if the gift were obtained by labour, it 
ftiall be unequally divided. Such is -the principle of the law. 

Stolen’ 1 (CGCLXXVII 3); taken away by thieves. “ Loft miffing, 
being covered with earth or the like, or having been taken by a ftranger while 
it was in the lituation of a waif. “ That which is abovementioned i* 
namely what has been, embezzled by one brother, or fecreted by the coheirs 
from each other, or ill diftributed. Thefe things Iftall be again brought 
into partition; thefe only ftiall be again divided, not any other things : this 
is a precept, which recapitulates the preceding rule. The fecond partition 
dial! be made proportionately by a reference to other paternal v/ealth already 
diftributed. i; 1 ■ 



“ Effects, which a kinfman has concealed” (CGCLXXVII); joint 
property embezzled by him : this term is here fecondary, for the cafe does 
not fall within the definition. Theft is the taking poffeftion of a thing which 
appertains folely to another; but thefe effects do not folely belong to an¬ 
other perfon. He ftiall be made to reftore them by mild expoftulation and 
fimilar means, not by violence. 

Ragiiunandana. 

It may be afked, if he reftore them not after friendly expoftulation or the 
like, may the coheir ufe compulfion or not ? It fliould not be argued from 
the words of the legiflator “ let not a coheir ufe violence to make him ref- 
“ tore,” that it ftiall not even then be ufed. It would contradict reafon, 
that puniftiment fhould be denounced againft him, who formerly affented 
to the diftribution, but now, thinking his allotment unequitable, defires a 
fecond partition, but does not feek to obtain the common property by 
fraud or the like, while no puniftiment is denounced againft this man, m ho 
defrauds his coheirs. It is laid, ftill the fine is, in this cafe alfo, inipofed for 
difbbedience to the king’s Commands or for other inftances of contumacy, 
not for the fimple a£l of concealment. Puniftiment is inflicted in the pre- 
fent cafe, as on a thief, for the fimple aCt of taking the effedis. 


u Let 


“ Let not a coheir ufe violence, but artifice or the like, to make him 
" reflore e ff e£ls concealedy The Retndcara,. 

: ; / if j f l '~ ■L’ 1 ' * * V t \ 1il ft J n Jv’ , ’ ( t ,> ' , 1 '*"j ^ ■ 

“ Nor let a coheir be obliged to make good what he had expended 

what he has confirmed more than his coheirs, before partition, he fhall not 
be compelled to make good. 

Jimutavahana, Raghunandana and others. 


But, in fad, fince this is mentioned under the title of effeds concealed, it 
fliould be confidered as relating to embezzlement. Confequently this text 
denies, that others fhall receive (hares of the value of what he has confumed 
out of the land, or other property, which he embezzled. Hence he fhall 
not be compelled to make good the food and apparel obtained from the 
undivided property of feparated kinfmen. It fliould not be objeded, that, 
were it fo, the word “coheir” or undivided kinfman (CCCLXXVII 4) 
would be unmeaning. They are coparceners and united kinfmen in refpefil 
of their fihares in that property which is yet undivided'■ but, if he confume 
the feveral property of another, he muft neceftarily pay the value of what 
he has wafted. Nor fliould it be objtfiled, that the ufufrud of undivided 
wealth, appeiiaining to feparated coheirs, but. fecreted by one parcener, 
muft be made good, becaufe the reverje is not exprefsly faid by any author, 
and the literal fenfe of the text does not fhow it. Since the ufe of joint 
property, appertaining to difunited coheirs, is no more a theft, than the 
employment of wealth belonging to coparceners, compenfation for what is 
deftroyed by ufe alone, would not be proper, and fuch is the objea of in- 
ferting thal precept under the title of effe&s concealed. This induction we 
hold reafonable. 


CCCLXXIX. 

Vri haspati;— If the loan or bailment of joint property be 
fraudulently concealed, let the king ufe means to dete£h 
the cheat and reclaim the defrauder, but not compel him 
by violence to reflore the property : 

Thofe crafty and covetous men, who live by deception, 

and 
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and detain the property of others, fhould be reclaimed by 
mild methods, by the lofs of their own wealth, or by ar¬ 
tifice. 


* If thofe debts and deposits, which axe claims common to the parceners, 
he concealed ;* fuch is the meaning. The conftru&ion is not, ‘ if joint pro¬ 
perty be fecreted, if a debt be concealed &c for it is declared in the firjl 
book on loans, that force may be ufed to compel payment, if a juft debt be 
-not acknowledged by the debtor. * If concealment of a loan or bailment be 
made by fraud/ fuch is the literal conftrudion, fo fupplying the text. 
“ Let the king ufe means to deted the cheat and reclaim the defrauder 
ufing means to defeat the fraud of the concealer, let the king compel, refto¬ 
ration, but not by violent methods. For example, a coheir, lending money 
to any perfon, conceals it from his brethren ; and they have made partition, 
but, difeovering the fraud by fame circumftances, complain before the king.; 
let not the king feize him and extort a confeffion, but proceed by a circum- 
ftantial inquiry. The form of proceeding may be this; let the king afk him, 
“ Is Devadatta thy debtor or not?” He replies, “ Devadatta is 
u n0t indebted to me, but to my wife’s brother;” then let the king afk, 
“ in. what fum, and when lent ?” and caufe his anfwcr to be noted : after¬ 
ward let the king call the abfent brother in law, and examine him on the 
fum borrowed by Devadatta, and on the date of the loan, and various 
other points. If the anfwers correfpond, let him follow another mode, of 
inveftigation; but, if they difagrec, then having dete&ed the fraud, confift- 
ing in a falfe affirmation, let him compel reftoration by admonition or other 
mild methods, or by artifice. 


Or the fenfe may be, * if the loan or bailment of joint property be conceal¬ 
ed, l«t the king compel reftoration either by artifice, or by adopting a pro- 
cefs, which impofes, on the concealer, a lofs of his own wealth.’ The dif- 
juntftive particle muft be fupplied in the text. “ Lol’s of his own wealth” 
may be thus exemplified; let the king attach his land, or other property, until 
he make fatisfa&ion. 


“ Deceivers,” or men who live by delufion, detain the wealth of o- 

D d thers; 
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thers; fuch is the meaning of the text (CCCLXXIX 2). They are crafty 
and covetous; for, without avarice and difhonefty, they would not fraudu¬ 
lently feize the property of another. They lhould be reclaimed by mild 
methods, or by the lofs fuftaincd by themfelves, or by artifice. 



' -' r . • ; 

The precepts, concerning partition among brothers, fhouldbe alfo obferv- 

ed, with due attention to circumftances, in partition made by a father. For 
inftance; a full {hare mu ft be folely allotted to the fon lawfully begotten, 
and either the {hares ordained in the Brahma, pur ana, or a third part, fhall be 
given to the reft; but, on failure of one lawfully begotten, a full {hare mufl 
be allotted to them alfo, in the order of fucceflion. Of wealth not unherfally 
partible, a diftribution {hall be either made, or refufed, in the mode above 
explained: and in like manner {hall effects concealed be brought into partition. 
Again ; if fons have themfelves made an acqtlifition during the life of the 
father, he ftiall have half, if the patrimony were ufed, and two {hares, 
according to Ji'mi/ta vaii ana, if the common ftock have not been em¬ 
ployed : this has been already explained at large. But, if the wealth of 

the brethren have been ufed, the father fhall have two {hares, the acquir- 

% 

er two, and the parceners one each, according to Raghunandana. That 
the acquirer {hall have two (hares, and the reft one each, if joint pro¬ 
perty were employed, is deduced from the texts of V y as a and the reft; 
but whence is a fimilar allotment inferred, if the feveral property of the 
brothers have been ufed ? The commentator himfelf has already faid, that 
equal partition is proper, if wealth be acquired by the labour of a horfe be¬ 
longing to one, and by the perfonal exertions of another. To this fome law¬ 
yers reply, the remark fuppofes the cafe of an acquifition made on wealth com¬ 
mon to the brethren and acquirer; but, in the inftance of fupplies received out 
of feveral property, the father {hall have two {hares under the authority of 
the text, and the gainer and owner a {hare apiece; if the acquirers be nume¬ 
rous, they ftiall take and divide a firtgle (hare: fo likewife, if the wealth, 
which was employed, feverally belonged to many perfons; for a fingle be¬ 
nefit arofe from the ufe of all the fums. It ftaould not be argued, that, if 
wealth be acquired by two brothers with fupplies from the feveral * proper- 

* So the manufeript; but the fenfe manifeftly points to the reverfe : in many fuch inftances, I have, with 
the advice of Pandits , corre&ed the obvious errours of the tranfeript j but (hall not take that freedom it* 
the prefent inflance, T, 

ty 




mtSTffy 



( I0 7 ) 

ty of the reft, they (hall take and divide two lhares; they ihall not receive 
two apiece: confequently, if an acquifition be made by a Angle coheir unaid¬ 
ed by an affociate, he has two lhares, but in this cafe he has in reality one 
only, which would be a difcouragement to the making of acquifitions with 
the aid of a companion. There may be encouragement from the expecta¬ 
tion of gaining greater wealth by the exertions of twoperlbns, than of one* 
T.wo lhares being ordained for the father, in the cafe of an acquifition of 
wealth common to the brethren, the lame rule fhould be alfo obferved, with 
the exceptions maintained according to the different opinions of commentators , 
in the cafe of wvalth acquired by fcience. If the father maintain the family 
of his fon ftudying fcience, what fhall be the difribution ? Since he is of 
courfe entitled to a double portion, there is no difference .if he maintain the 
family of the fudent. It Ihould not be argued, that a fill greater lhare ought 
to be allotted. The father is bound to fupport the family of his fon : and 
it is not true, that chofe, of whom the mailer is entitled to fupport from 
a certain perfon, are not entitled to a maintenance from the fame perfon. 
If it be inferred from the literal fenfe of the following text of Menu, that 
a father is not abfolutely bound to maintain the family of his fon, then the 
word “ brother,” in a text above cited (CCCLVII), muft be taken in a 
rigid fenfe. 


Menu declared, that a mother and a father in their old agC, & 
virtuous wife, and an infant fon, muft be maintained, 
even though doing, a hundred times, that, which ought 
not to be done . 515 


It Ihould not be objected, that a paternal uncle, a brothers fon, and the 
reft, would receive no (hare of the acquifition of fcience, in the foie right 
of having maintained the family of a learned coheir. The rights of a 
brother muft be afcribed even to a paternal uncle, a brother’s fon, and the 
reft; becaufe they take Jhares from analogy to brothers. It fhould be here 
remarked, that, if the coheir, who went to ftudy a fcience, maintain the 
family of him, who fupports his houfehold, (that family happening to re- 

A----- - . - ____._ 

* The text is quoted in chapter VIII. as inculcating the neceffity of maintaining thefe relatives even 
by the commiflkm of offences; I have endeavoured to preferve the ambiguity of the original, T# 
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; tide at the fame place 'where he Jhtdies,) no Share of the acquifition of 
fcience fhall be given to him, who maintains the family of the learned bro¬ 
ther j for, in effed, there is an interchange of maintenance. Such is the in- 
dudion of common fenfe. Again; if one receive alms from fome man reli- 
gioufly bountiful, ^fupport the families both of the Student and of ano¬ 
ther parcener, he is* not considered as one who maintains the family of a 
learned coheir ; and therefore he Shall not receive a {hare of wealth acquired 
by fcience. But, if one brother only {hare the acceptance, then the mainte¬ 
nance, given by him, is deemed, in law, fupport of the family of a learned 
coheir ; fmee he partakes of any fin arifing from that acceptance: it is therefore 
proper, that he Should receive a Share of the aeqaifition. All this relates to 
wealth gained before partition; but, if it be acquired after a distribution, 
even a father Shall have no Share of it. 
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ARTICLE II. 

ON DUBIOUS PARTITION. 

CCCLXXX. 

Na'reda:—When coheirs have made a partition, the a£ta 
of giving and receiving, cattle, grain, houfes, land, houfe- 
hold eftablifhments, dreffing vidluals, religious duties, in¬ 
come and expenfes, are to be confidered as feparate, and 
as proofs of a partition.* 

“ Dressing vi&uals;” for the fervice of gueffcs and the like, and for 
the food of the family. “ Religious duties j” the aggregate of conflant 
and occafional a£ts of religion* “Income;” acquifition. “ Expenfes j” 
the gift of handfuls of grain in charity and the like . “ When coheirs have 

made a partition this being mentioned without limitation, it is fuggefted, 
that income is feparate, when partition has been made with the father : 
and this text decides the cafe, when the fa& of the diftribution is queltioned; 
hence likewife it does not relate folely to brothers ; for “ hither and fon ,J 
are mentioned in a text of Ya'jnyawaLcya intended to determine the cafe 
of dubious partition. Thefe are admitted as proofs of -a. prior diftribution, on 
failure of a writing or other convincing evidence; for Na'reda mentions 
verbal proof of feparate acts, after written evidence of a partition; and, in 
every cafe, a written document prevails over circumfantialproof 

CCCLXXXL 

Na'reda:—Should a doubt arife, whether a legal partition 
have been made among heirs, it muft be cleared by the 
teldmony of their kinfmen in the jirjl place ; then by writ¬ 
ten evidence of a partition, if there be any; if not, by ver¬ 
bal proof of their feparate a&s. 

* See v. CCCLXXXVII. 2. 

Ee 




Should 





( no ) 

Should a doubt arife concerning that, in which partition confifts; 
ihould it become a queftion whether a diftribution have, or have not, been 
made among heirs. 

The Retnacara . 

No^, whether the partition be legal, or itfegat,} uft or unjuft; for this cannot 
be determined by evidence of feparate ads. It fhouldnot be affirmed, that the 
lafl: terms of the text fignify ‘ placing in the houfe of another perfon the 
effects, which are fuppofed to have been unfairly diftributed, proceed to in- 
ve/tigate the bufinefi.’ Na'reda himfelf makes evident (CCCLXXX) the 
meaning of “ feparate ads/' but verbal or written evidence may be brought 
to prove them. 

Vr ihaspat* explains the nature of a written record of partition. 

CCCLXXXIL 

Vr 1 haspati. ‘‘That record of partition, wlucbt brothers, 
or other coheirs, , execute after making a juft divifion by 
mutual confent, is called the written memorial of the dif~ 

; . tributi on. * S P"'; : : 

The term “ brothers” is an in fiance of a general meaning j it mull alfo be 
underflood of a father, when partition is made by him, and of brother’s fons 
and the refl. ** Alter making a juft divifionthis is a matter of courfe; for, 
though a writing be alfo executed when an unfair partition is made, that 
inftrument is in fad unavailing. “ By mutual confent:” this intends any one 
of the parceners; for the confent of all is not requifiite in undertaking a dif¬ 
tribution. That record of partition, or writing declaratory thereof, which 
they execute, is called the written memorial of a diftribution. Since the let¬ 
ters traced on the leaf exprefs partition, the leaf itfelf, mediately by it's con¬ 
tents, fliows a diftribution: or it does fo, becaufe that and the writing are con- 
fidered as infeparable. 

JVgain ; fince Vrihaspati calls the leaf a written memorial of the 
diftribution, it is proper to write at the beginning of the inftrument, u this writ- 
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ten record of partition and, fince it is called an inftrument declaratory of a di£» 
tribution, fuch terms fhould be infer ted, as denote partition. For example, it 
may be written, “ I have received from you a fum fo and fo, and yielded 
“ to you fums fo and fo, as a divifion of the whole patrimony, to which 
“ we have aflented.” The inftrument fhould be rendered firm by adding, 
“ whatever fhall be aflerted to the contrary , is falfe.” The firft part is fuffi* 
cient to fhow partition, but it becomes authentiek evidence by confirmation. 
In this document, the feveral chattels ought to be inferted at large, by name, 
as they are allotted to each of the coheirs; elfe proof of concealment in the 
partition would fail. There is no objection, if the inventory be written on 
the back of the inftrument} but the total fum fhould be noted in figures, 
left fufpicion arife,that effeds, then concealed, have been fubfequently infert¬ 
ed. But, it all the effeds be enumerated in the body of the inftrument, it 
is beft. The effeds fhould be feparately written under the name of each 
brother, for it is hardly poffible to write at once the detail of what is receiv¬ 
ed by each. The ufe of this is to afcertain at a future time the fairnefs or 
unfairnefs of the diftribution. In like manner, the additional portion, which 
is received in right of feniority or the like, fhould be inferted under the 
feparate head of each allotment. This is the principal form: but, inftead 
of it, the party may write fimply, “ a juft diftribution, made with my 
own confent, has been accepted by me.” 

The text of Ya'jnyaWalcya expreffing generally «* whatever contrad: 
have been concluded’* ( Book I, v. XVI), the fame form fhould be alfo 
obferved in the prelent inftance, fince there is, occafion for it. The pre¬ 
cept being delivered under the title of loans, the word “ lender or owner ' 1 
is ufedj in fad, that term denotes him, whom the ^inftrument concerns: 
confequently, as the lender is the perfon contemplated in the written 
contrad of loan, fo, in the prefent cafe alfo, he, who is contemplated 
in the writing, rnuft be defcribed by the fame term; and thus, the names 
of (hofc brothers, to whom the document is addrcfifed, fhould be firft infert¬ 
ed, Since they are in rank equal to each other, a term expreffive of praife 
is not neccflary j but nothing prevents the infertion of one allufive to mbrno- 
ry. Again j their defignation by the name of their father and fo forth ought 
to be added j becaufe it is direded by Yajnyawalcya ; and becaufe it x 

prevents 



prevents a doubt concerning other fets of brethren bearing the fame names] 
elfe, one of fo many brothers bearing the fame appellations might produce 
that very document, and be cafually enabled to affirm, that partition had 
been made between them, although it had not taken place. Again; the 
date of the year, month, hal/ month, and day, ought to be inferted; and 
thus, what is gained fubfequently to that date, is ffiown to be the acquifitiori 
of a feparated coheir; and the falfity of fuch an inftrument, forged by one 
capable of counterfeiting every handwriting, may be deteded by proof of 
ads not feparately done at a time pofterior to the day and month inferted in 
that inftrument. The writer fliould fubfcribe his name at the foot of the 
document, and fubjoin the appellation of his father and other designation, 
as direded by the text of Ya 'jnyawalcya (Book I, v. XVIII). On the 
foregoing reafoning, the term debtor here Sgnifies the perfon who himfeli 
fubfcribes the inftrument, or wfia executes it through the intervention of a 
representative. The witneffes mull fign their names, after writing the ap¬ 
pellations of their father and other deSgnations ; the fcribe fliould alio fub¬ 
fcribe his name. Again; a document in the handwriting of the party is 
Sufficient evidence without witneffes: but, in fad, their atteftation ought 
to be taken to fuch an inftrument. The difference and the correfpondence 
of this and of a written contract of loan haVebeen noticed. More maybe 
effablifhed by a Simple exertion of intelled. 

The following text of Vrihaspati is cited by RAGEttiNANDANA un¬ 
der this head. 

CCCLXXXI 1 I. 

Vr ihaspati :—-When a village, a field, and a garden are re* 
corded in the fame grant, if any part be occupied, they 
are all legally poffeffed. 

“A grant;” a written document or the like. Thus Rachunanda- 
ka. Confequently he conSders the term “ grant” as Sgnifying a written 
inflrurnent in general. Thus, on a partition among brothers, whatever vil¬ 
lage or other land is inferted in the written record of partition, fhould fome 
pair thereof be occupied, and the remainder be not poffefled, ftill the whole 

land 




land is confidered in law as actually pofleflfed, not as property neglcCted. 
But, if the relinquifhment of it have been declared in the prefence of arbi¬ 
trators or the like, then, fince an cxprefs declaration prevails over logical in¬ 
ference, it is determined by the award of arbitrators to have been abandoned. 

CCCLXXXIV. 

VrThaspati In immoveable property obtained by an equi¬ 
table partition, or by purchafe, or inherited from the fa¬ 
ther, or received from the king, a title is gained by long 
pofleflion, and loll by filent negle£fc; 

2. Even in property liniply obtained with or without a fait 
title, which a man has accepted and quietly poffefled utt- 
tnolefted by another, he acquires a title j and in like man- 
tier he forfeits one by filent neglect. 

Property, inherited from the father, which had devolved on him from 
his father, or which he had himfelf gained: this is of two forts, obtained 
by partition with brothers, or acquired by purchafe in fuch property of the 
father, obtained in thefe two Ways, a title is gained by pojfejjion : and this is 
a general inftance comprehending other wealth inherited from a parent. Or 
four forts of property are intended by the text ; obtained by equitable parti¬ 
tion, acquired by purthafe, inherited from the father, and received from the 
king. It fhould not be argued, that the mention of ** property obtained by 
equitable partition” is ufelefs, becaufe thdt is fuggefled by the term “in¬ 
herited from the father”. It is mentioned to include what is obtained by 
equal partition among partners in trade and adventure. Nor fhould it be argu¬ 
ed on the other hand , that the term “ inherited from the father” is fuperflu- 
ous, becaufe that is included under ** property obtained by equitable parti¬ 
tion. It is mentioned to include the undivided patrimony. In all fuch 
property, a title is loft by filent neglect. For example $ four perfons, inha¬ 
biting the fame village, any how acquire a certain quantity of land, and, 
dividing it into four fhares, execute a written document; one does not oc¬ 
cupy the portion allotted to him by that writing, but, on the contrary, 
negleCts it, and another holds the poffeffion of it: in this cafe, he, who fi- 
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lently neglects his right, forfeits his title. In like manner, one, who has 
purchafed land, but does not take poffeffion of it, forfeits his title by his 
filent negleft: but he may recover the price after much difcuffion. Again; 
one, inheriting wealth left by his father, does not occupy it, and another 
does ; in that cafe, it belongs exclufively to the poffcffor. In like manner, 
if a man do not occupy land or the like received from the king or other be- 
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liefattor, but, on the contrary, negledt it, his title is loft. 
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It fhould not be affirmed, that the mention of lofs by filent neglett is 
ufelefs, becaufe it follows from declaring a title gained by poffeffion, that 
he, who neglects his right, forfeits his title. It is pertinent, as it (hows this 
confequence, that, if property, obtained by a juft partition, be fortuitoufly 
unoccupied, but not grg/i/)'neglected, the title is not loft. Is it, or is it not, 
requifite, that the property fhould have been unpofTeffed during the period of 
twenty years, which is propounded by Yajnyawalcya ? It is anfwer- 
ed, undijiurbed poffeffion without ownerlhip during twenty years, not the 
owner’s want of poffeffion, is propounded by Yajnyawalcya as the 
legal prefcription by the fxlent negiedt of the owner: thus the period pro¬ 
pounded is that, in which a notorious fair title is forfeited; but, in the pre- 
fent cafe, lilent negledt precludes proof of the title. It fhould not be argued, 
that a right is veiled immediately after purchafe or the like, and is, in this 
cafe, loft by negleft. Were it fo, nothing could prevent a reference to the 
period of twenty years becoming requifite; but, in the prefent inftance, 
it is inferred, that a notorious title does not exift, becaufe a doubt may 
be entertained whether the partition was not difapproved ; or whether the 
heir'has not given up his lhare to a coheir, and accepted ellewhere an al¬ 
lotment, which he enjoys; or whether he has not given away his lhare to 
fome flrariger; or, in the cafe of purchafe, whether he did, or did not, 
affent to the bargain; or, in the inftance of paternal wealth, whether the 
father did, or did not, give it to the prefent poffcffor; or, in the cafe of 
a prefent received from the king, whether the royal donation was accepted 
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or not. Hence, there is no reference to the period of twenty years, but 
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the true meaning is, that his title is loft then only, when he has not taken 
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poffeffion, though healthful, able to occupy the land, and unoppofed by 

j any other claim belides that exifting donation. 
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Tf many villages, or other trails of land, be fpecified in the fame writing* 
the poffeffion of a part is, in law, poffeffion of the whole, as declared by 
Vr xhaspati. In the cafe of wealth received from the king, there are other 
points to be confldered,. “ In property Amply obtained, which a man enjoys 
unmolefted by another, he acquires a title j” but, if any one contefted it 
when poffeffion was Arft taken, occupancy, without refuting that claim, 
is not fufficient to ejlablijh a right . Hence, a fair title in uncontefted proper¬ 
ty being gained by Angle occupancy, in the prefence of fuperiour power or 
the like, and during the government of a king, from whom redrefs might 
have been obtamed , and that title becoming known to many perfons, its for¬ 
feiture cannot afterwards be inferred, without a fufficient caufe, fuch as gift, 
fale, barter, adverfe poffeffion during twenty years, and the like. Confe- 
quently, after the period of occupancy, a written document, with poflef- 
Aon during fome ffiort time, is fufficient evidence of a title; before that pe¬ 
riod elapfe, the writing is Angly fufficient proof; even after it has elapfed, 
a written document is evidence, provided the party were precluded front 
taking poffeffion by Acknefs, by abfence in a foreign country, or by any 
other fufficient caufe; thefe are evidence of a right fo long as the adverfary 
do not bring proof, that no fair title exifted. Hence it is fuggefted, that 
writings and the reft are not in general fufficient evidence unfupported by 
proof of poffeffion or of a fair title. 
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In the text of Na'reda (CCCLXXXI), «« by kinfmen” is exhibited in 
the third cafe denoting an epithet; confequently the meaning is, *« by a writ¬ 
ten memorial of partition attefted by kinfmen as witnefles.” It is according¬ 
ly faid by JiWta vahana, they are here mentioned, intending, that, 
on failure of them, the atteftation of other witnefles fliould be taken. As 
the evidence of perfons, flmtlar in clafs and profeffion to the plaintiff and 
defendant, is preferred, but others may be examined in the fecond inftance, 
or on failure of fuch; fo, in a difpuie concerning partition, the evidence of 
kinfmen is required in the Arft inftance, and the teftimony of others in the 
fecond, or in their default. If a record of partition, attefted by others 
than kinfmen, be produced, the king fliould therefore afk the reafon why 
they were not made witneffes; and, if the plaintiff cannot allege a fufficient 
caufe, a doubt arifes on the authenticity ofthe document. But Chande's- 
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war a fays diftinclly, ** it muft be cleared by the evidence of witneffes.*’ 
I he term (jnyatij is expounded in the Vivada Chintameni, perfons who faw 
the partition. According tothefe two commentaries, it is only fuggefted by 
that term, that the doubt muft be cleared by the evidence of witneffes. There 
is no objection to a fimilar expofitioh on the glofs of Ji m^tava han a. 
But, in fa<ft, it is declared, that written evidence prevails over mere verbal 
teftimony: according to the obfervation of Ji'mu'taVa'hana, fmce a 
writing prevails over mere verbal evidence, the prior mention of witneffes 
is incongruous. Again j if kinfmen, not named in the attention of a 
written document, are preferable, they muft furely be preferred When they 
are named in fuch a document. A writing, attefted by them, is the beft 
frooj; on failure of that, an injlrument attefted by other witneffes; in de¬ 
fault thereof, mere verbal teftlmony; on failure of this again, evidence of 
feparate aits: fuch briefly is the order of proof. 


<SL 


The term (jnydtij being expounded in the Vivada Chintdmm> a perfon 
who faw the partition, it follows, that the evidence of kinfmen and others 
is meant. Still the preference of them above others muft be deduced from 
the text of Sanc’ha (CCCLXXXVI). It fhould not be objected, that, 
from the coincidence of the precepts , near kinfmen muft be underftood by 
the term jnydti. Were it fo, a difparagement to Na'redA. would occur* 
to obviate which, it is neceffary to acknowledge, that the word bears a ge¬ 
neral import. T’he admiffion of a fecondary fenfe is proper, but the order of 
evidence is deduced from reafoning. Such is the opinion of the commentator. 


CCCLXXXV. 

Ya'jnyawalcya A partition being denied, let the truth 
of it be afcertained by the evidence JirJi of near kinfmen; then 
of relations more diftant; then of witneffes who are uncon - 
netted with the parties; then by written proof, or by feparate 
a£fs of ownerfhip in houfe or field. f 


First, kinfmen within the degree of fapindas; on failure of fuch, any 
jverfons connected with the parties, as fuggefted by the general term, rela¬ 
tions j in their default, ftrangers alfo may be witneffes. 

Ji'mu'tava'h an A. 

Con- 


Consequently, witneffes of three defections, and written proof, being 
feparately mentioned, the evidence of perfons, who favv the partition, 
though not named in a written inftrument, is fhown to be fufficient proof, 
in order as enumerated . In the evidence of near and diftant kinfmen, and of 
Grangers, inferiority is intimated, in order, as they are named; elfe they 
would not have been feparately mentioned. Such is the opinion of Ji'mu'- 
tavahana. “ Separate” (yautaca ); diftindt, agreeably to the fenfc of 
the verb yu, mix or unmix: the meaning confequently is, by urnnixt or fepa- 
rate aSts of ownerfoip in houfe and field. The commentary on the Dravya - 
bbdfytk explains as fignifying to unmix. But others explain the term ac¬ 

cording to the literal fenfe of the verb yu to mix: coparcenary is therefore in¬ 
ferred frotn mixt or joint adss of ownerfhip in houfes and fields, on the part of 
the undivided coheirs ; and converfely, feparation of coheirs is inferred from 
feparate aSh. Such is the meaning, according to thefe lawyers. 

CCCLXXXVI. ...... 

Sanc’iia :— A doubt having arifen on the queftion whether a 
family has been divided or not, and the nearer kinfmen 
being unable to anfwer it from their own knowledge, the 
more diftant relations ought to be witneffes. 

If it be unknown to the nearer kinfmen, the family (cula) or more dif¬ 
tant relations may give tefiimony, not an unconnected perfon; but, if it be 
unknown to the diftant relations, any other may be witnefs. Accordingly, 
kinfmen, being chiefly required, are alone mentioned by Nareda. Jf- 
mu'tava'hana fo comments on the text; for Yajnyawalcya notices 
the evidence of diftant kinfmen, and of other witneffes. 

The word family (cula) having been explained by ancient authors as figni¬ 
fying the fourth houfe or the vicinage, fome lawyers hold, that by this term 
die meant the neighbours. Confequently diftant relations are fuggefted by the 
conjunctive particle fubjoined to “ nearer kinfmen.” On failure of fucb, 
the neighbours, fuggefted by a term fignifying the vicinage, may be witneffes: 
in their default, any others may give evidence. Or elfe, fince the dic¬ 
tionary of Am era makes cula fynonymous with genus, or multitude of 
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beings of" the fame kind, this term may fignify peers or perfons fimiiar by 
clafs and profeffion : on failure of fuch, the evidence of others, who, 
though diffimilar, are approved by fages treating of adminiftrative juftice, 
muft of courfe be admitted. It fhould be here remarked, that, the king 
and his officers being fuperiour in power to all others, an inftrument, 
executed in their prefence, and atteftedby them, is molt authentick. 

*‘ Whether a family has been divided or not d* on the fubjed of a 
diftribution of wealth, which has been inherited by a family, and of which 
a diftribution is to be made, and on a doubt whether partition have, or 
have not, been made, kinfmen ought to be wtineffes. 

Ragiiunandana. 

He is a fhare'r with the family, who obtains partition from them, or 
who claims the heritage, or a diftribution of it. A doubt arifing on this 
matter, kinfmen ought to be ivitneffes. Confequently, the fenfe in elfed is, 
they ought to be ivitnejjes if a doubt a rife concerning the diftribution of a 
heritage: and that may be of two forts, on the queftion whether partition 
have taken place, and whether the diftribution be equitable or not. Such 
is the meaning of Raghunandana. It is proper, becaufenear kinfmen 
beft know the fairnefs or unfairnefs of the diftribution. 

Na'reda himfelf explains the fubjed, to which he alludes in faying, “ it 
muft be cleared by verbal evidence of feparate ads.” 

CCCLXXXVII. 

Na'reda :—Of undivided brethren the religious duty is Tin¬ 
gle, but after partition fuch duties are feparateJy fulfil¬ 
led. 

2 . When coheirs have made a diftribution, the acts of giv¬ 
ing and receiving, cattle, grain, houfes, land, houfehold 
eftabliftiments, drefting vitftuals, religious duties, income 
^ and expenfes, are to be confidered as feparate and (con- 
verfelyj as proofs of partition : 

3. - After 



3* After reparation, but not before it, brothers may become 
witnefles or fureties for each other, and may reciprocally 
give and receive prefents, or make contrails with each other: 
but, in regard to property feparately acquired, they may do fo 
even before partition. 

4. .Those, by whom fuch a£ts are publickly done with their 
own feparate property, let men confider as divided, even 
without written evidence.* 

Intending to declare reciprocal gifts, and fimilarads, to be proofs of 
partition, the legiilator fir ft propounds. In the form of a precept, the firjl 
verfe (CCCLXXXVII 1), to obviate doubt, when religious duties, which 
flill within, the delcription of fuch ads, are proved. The doubt may be 
thus exemplified ; if all the brothers, fucceeding to the wealth of a deceas¬ 
ed father, muff, though undivided, feveraliy perform the ads appertaining 
to the order of a houfekeeper, and to the worfhip of deities, as they muft 
ieveially peiform. the oblations at noon and twilight; or if they may with 
propriety unite for the performance of a fingle a£l of religion, though di¬ 
vided ; then the doubt, whether partition has, or has not, been made, would 
not be cleared by the joint or feparate performance of duties; but now, fince 
undivided brethren are alone commanded to participate in fingle ads of du¬ 
ty, and difunited brothers to perform fuch offices feveraliy, that doubt is clear¬ 
ed. Thole ads, appertaining to the order of a houfekeeper, which are jointly 
performed even by feparated coheirs, are not meant in the text of Na'reda. 
Thefe are voluntary rites, namely, a facrifice, the confecration of a pool, 
or the like; for it is univerfally held, that brothers, though united, 
may Icverally do fuch ads, in like manner as others may perform them 
jointly or feveraliy. It will indeed be mentioned, that even a hufband and 
wife may feparately do fuch ads. Neither are conftant duties, fuch as ablu¬ 
tions at noon and twilight, intended by the text; for the confequence of ful¬ 
filling or omitting fuch duties is pronounced peculiar to the individual per- 
fon. Confequently thofe ads muft be underftood, by the omifiion of which 

*' T "’ oof thefe verf « b «« n already cited apart from the context; v. CCCLXXX, and Book I, v. 
n.YT *v ' 
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there accrues evil relative to the order of a houfekeeper, fuch as lofs of wealth 
or the like, or by the performance oi which there accrues good relative to 
the fame fecular order, fuch as increafe of wealth and the reft. It mujl 
be likewife underfood o$ the double and fingle fets of oblations to anceftors, 
and fo forth. It would be vain to expatiate. 

Religious duty’* is explained by ChandeWara and V achesfa- 
ti mis it a, as fignifying the oblation to the affembled gods and the like. 
Under the term “ and the like” is comprehended the fervice of guefts, and 
fimiiar offices. - 

** Acts of giving and receiving^”' without confuting each other: pur- 
chafe of “ cattle” or fimiiar things: railing “ grain feparate “ field,” or ac¬ 
ceptance of mortgage or the like: “ drefting victuals > and religious duties 
the double fet of oblations and the reft % “ incomethe acquifition of 
means of fubfiftence and fo forth: “ expenfes;”’ the alienation of wealth s 
all thefe are proofs of partition . Thus Misra. According to his opinion, 
the firft verfe (CCCLXXXVII i) is not a precept, but folely intended to 
fhow, that feparate ads of religion are proofs of partition. This opinion 
is accurate. Rut fome explain “grain,” as dignifying the fa]e of corn 
fuch as rice or the like for food. 

Thus, if one coheir be witnefs or furety for a loan advanced, or other 
contrad jnade, by another, or if one receive a prefent given by the 
other, they muft be confidered, in refped of each other, as divided co¬ 
heirs. 

Misra. 

This is alfo declared in the text of Ya'jnyawalc ya ; “ by feparate ada 
of ownerfhip in houfe or field” (CCCLXXXV). Are thofe ads feverally, 
or conjundly, proofs of partition ? If it be anfwered, each is fufficient 
proof; then partition is eftablifhed even by the funple acquifition of wealth % 
and, if this be deemed admiffible, the text, which forbids the divifion of 
wd^ith acquired by a parcener without tiling the joint property (GCCLIV 
ft), would be unmeaning; fince a gain, made by a coheir before parti- 
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tion on his foie account, could not be fuppofed. It Should not be ob¬ 
jected, that acquijition is not proof of a prior dijlr i 6 ut ion, becaufeit is refilled 
by the adtual notoriety of the reverfe. Were it fo, it might be fuppofed to 
be no proof of partition in any circimjlances , becaufc a feparate acquisition 
may be made even without a previous distribution. That, without which 
another thing may exifl:, can be no proof of it; were it fo, the faff, that 
the animal is a biped, would prove that he is a Brdhmana. It fihould not 
be argued, that the word “ feparate” conveys the denial of a common gain. 
That cannot be affirmed by a dilemma; for what can the dilemma be in 
fuch a denial ? Is it, that a joint acquisition fometimes has not taken place, 
or has not hitherto occurred ? The firSl cannot be affirmed ; for, even du¬ 
ring coparcenary, a common gain occasionally does not take place, whilft 
the parcener is afleep, or eating, or bufy in making an acquisition for bis foie 
benefit: it cannot become proof, Since partition had not really been made at 
that time. The fecond alfo cannot be affirmed; for a common gain may 
take place at fomc future time. It Should not be argued, that the want of 
proof of a Subfequent joint acquisition is meant. That could be no evidence 
at the moment when partition is quellioned. To this it is anfwered, thefe 
a£ls feverally become proofs of a prior distribution. For example; the fe¬ 
parate acquisition of property with the aid of paternal wealth, other than 
what may have been received through the favour of the father, is proof of 
partition; and fo is a gift of paternal wealth, made in the prefence of a 
coheir without his alTent, or the receipt of rent paid by villagers at the fame 
time with a Similar receipt of rent from them by a coheir. The like may 
alfo be inferred in other cafes by a Simple exertion of intellect. 

The purchafe of cattle, with wealth inherited from the father, may be 
proof of total feparation in refpeft of cattle inherited from him : food pre¬ 
pared in diHindi places is evidence of feparation; and fo is the purchafe of rice 
or other articles, the price of which is feparately paid by each purchafr , out 
of wealth inherited from the father. But when it is obferved, that undi¬ 
vided coheirs, having large families and perceiving inconvenience in prepar¬ 
ing their food together, drefs their vidluals apart, that feparate cookery 
is merely intended for their own copvenience: but preparation of grain for ob¬ 
lations to deities, for the entertainment of guefts, for the fupport of fervants, 
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pofe ? 1 his qucftion is anfwered by afking, what difficulty follows, fince the 
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partition may be proved by other feparate a£ls ? Accordingly they are like- 
wife propounded ; elfe, fince the preparation of food is necelFary for all, 
that Angle proof might be always brought, and the mention of “ adhof 
giving and receiving’* would be therefore fuperfluous. But, in fad, they only 
dre divided coheirs, %vho drefs viduals.Separately, (and without confulting 
any other,) for all purpofeS Common to undivided coheirs, for their families, 
corinexidns, guerts and the like : they only ought to perform Separate acts 
of Religion. Accordingly, fince the following text, after having declared 
Angle the performance of religious duties among parceners living together 
and partaking ol the fame food, pronounces it fepafite among difunited co¬ 
heirs, therefore reparation in refpect of food is exhibited as constituting par¬ 
tition. Hence, although the remainder of an eftate may be undivided, it is 
not confidered as proof, that partition has not taken place ; for it frequently 
happens, that difunited coheirs have joint property. 

CCCLXXXVIIf. 

AnSong coheirs living together and partaking of the fame 
food, due honour fliown to a deceafed father, to deities, 
and to priefts, {hall be fingle; but, after partition, that 
fhall be done in their feveral houfes. 

What then is the meaning of the term “ partition? ” This queftion 
might be propofed and is thus anfwered j for it does not mean divifion of 
the patrimony, fince it would follow, that no partition could take place 
among thofe, who aredeftitfite of inherited wealth. Does it not mean the divi¬ 
fion of any property whatfoever: accordingly Yajnyawalcya has fa id, 

“ °ne, who is able to earn a livelihood and claims not a {hare of the joint 
property, may be difunited from the family, on giving him forne trifle as 
a confideration to prevent future ftrife” (CVI); and there can be no necef- 
%'# feparate adts of religion without partition ? It bears not that mean¬ 
ing; for it might be fuppofed, that no reparation could take place between 


thofe. 
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thofe, who have no property whatfoever. Confequently the meaning of 
partition is feparation in refpe£fc of food prepared for the entertainment of 
guefts and relatives, and for other purpofes which are common among 
united, coheirs. How then can feparation take place between thofe, who 
are not viiited by relatives or guefts. Diftind preparation of food after an 
agreement in thefe words, “ henceforward we are difunited,” is partition. 
Afterwards their a<fts of religion, and wealth or the like received on fome 
confederation relative to the father, are feparate 5 before that agreement, they 
are fingle. It fhould not be objected, that, fince partition may be proved by 
the feparate preparation of food, the mention of other proofs is vain ; if fuch 
dreflingof victuals alone conftitute partition, it is proved by the declaration of 
the parties; to mention it again as evidence of a feparation is in a manner 
abfurd. Since the term denotes the diftimft preparation of food after a de¬ 
clared intention of living difunited, a difpute may arife in a cafe of doubt 
whether fuch a declaration was made; and, in that cafe, the previous 
agreement is in fome inftances proved by the foie evidence oi feparate pre¬ 
paration of food ; but, in others, it is more fully eftablilhed by the feveral 
acquifition of wealth ox the like, by evidence of double a<fts of religion, by 
purchafe fparately made, and the like. 

Brethren cannot become fureties nor give evidence for each other, 
nor make nor receive mutual loans (Book I, v. CXL). What is propound¬ 
ed by Na'reda (CCCLXXXVII), fignifies, that they fhould reciprocally 
fhun the gift and receipt of prefents, on fpiritual confiderations, out of joint 
property; the mutual connexion confiifts in avoiding fuch a£b: but it 
is not the meaning, that they muft reciprocally fhun giving evidence or the 
like; for any one coheir muft avoid bearing tcftimony for another. The 
text (Book I, v. CXL) had been delivered by Ya'jnyawalcya under 
the title of fureties; it is confequently a prohibitory precept. The denial 
of legal evidence, and the reft, therefore indicates coparcenary; teftimony 
given by one for another, and fo forth, indicates partition,. 
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One parcener gives a common chattel to another, who accepts it, 
thinking, “ let him now give it; hereafter his fhare will be fo much the 
lefs, becaufe he has relinquilhed this on a religious consideration for his 
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own foie account:” fince partition has not a&ually taken place in this in¬ 
fiance, the gift would not be proof of feparation. If to this it be anfwered, 
that, which ought not to be done (for the gift of joint property, to a fharer 
of it, is forbidden by the law,) has been done through ignorance; -we rejoin, 
this mull be called by fome other name, for, in fad:, fuch an ignorant perfon 
is fcarcely found at this day. 

The words “ give and receive” likewife denote file and purchafe or other 
contra&s. This fhould be noticed. Partition of that property only, in re¬ 
gard to which evidence has been given, is proved by this circumjhince. But, 
on the fubjed of flander, violence or the like, there is no offence in a brother 
giving evidence and fo forth, although he be an undivided parcener. How¬ 
ever, kinfmen fhould not be made witneffes, that being prohibited by the 
following and'by fimilar precepts; “ a kinfman might fpeak under the in¬ 
fluence of partial affe&ion.” But Misra obferves, it is not the practice 
for parceners to become fureties for each other, and fo forth, before their 
reparation. 

Since partition between hufband and wife is impoflible under the text of 
Apastamba (LXXXIX), it is implied, that they cannot give evidence for 
each other ; elfe, all being alike, the feparate mention of hufband and 
wife would be ufelefs. “ Before partition ” (Book I, v. CXI) is there¬ 
fore unmeaning in this inftance. It fhould not be argued, that the term is 
ufed to authorize the gift or alienation of female property, becaufe a wife is 
independent in regard to fuch poffeflions; and thus the gift or alienation of 
that, which has been acquired by perfonal labour or fimilar means, is prohi¬ 
bited. Still there is no argument to prove partition with her. Nor fhould it be 
afferted, that the text of Menu (Book II, Cb. IV, v. LVI) furnifhes the 
argument, becaufe that fhows the property of the hufband in wealth acquired 
by the wife herfelf. It does not fhow coparcenary, for, if the te:;t be taken 
in a literal fenfe, the hufband alone has the property : were it even admitted, 
the term “ undivided ” would be fuperfluous, fo far as relates to the hufband. 

When this difficulty is propofed, fome lawyers reply, it muff not be re¬ 
ferred to that word, becaufe it is a rule, that an epithet is not pertinent, if 
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It be poffibly incompatible. Others deduce from the text, which declares 
property common to the married pair, that a wife has an intereft in the wealth 
of her lord j but, her title being inferiour to his, a gift or alienation made 
by her is forbidden: partition with a wife may take place under the text of 
Yajnyawalcya (LXXXIII); for the precept oPApastamba, denying 
partition, is diredly contradided by Ya'jnyawalcya. From the fequel 
of the text of 'Apastamba it appears, that lie denies partition or fepa- 
ration in ads relative to the nuptial fire, in maintaining the facrificjal fire 
for one who has a confecrated hearth, and in ads of religion appertaining 
thereto ; he does not deny partition in refped of wealth. It fhould not be 
argued, that a diftribution of chattels is denied by another text of ''Apas- 
tamba (LXXXIX). Yajnyawalcya declares partition in exprefs terms; 
but that law merely implies, that a wife has property in the wealth of her 
hufband : accordingly the text laft cited is pertinent as it explains the reafon 
of the former precept: for the ad of expending fuch wealth demonflrates 
ownerlhip, not the impofiibility of partition in refped of it; and thus the 
worfhip of God, and other duties, to be performed in common with a wife 
while remaining in the order of a houfekeeper, mud be pradifed by her af¬ 
ter partition ; but the whole circle of ads relative to the nuptial fire can on¬ 
ly be then performed in concert with her lord. It fhould be again noticed 
in this place, that wealth acquired by the wife through perfonal labour, and 
what has been received from the family of the father, mother, and hufband, 
or any one of them, file muft (hare with her lord, under a text above cited 
(Book II, Chapter IV, v. LVI); but his other wives and his fons have no 
participation of it, becaufe the right of the hufband is fubordinate to that of 
the wife. 

Since the man has the foie property of wealth appertaining to his wife, 
as fhown by the text above cited (Book II, Chapter IV, v. LVI), are not 
his heirs entitled to her fucceffion? It fhould not be anfwered, their inca¬ 
pacity for poffeffing exclufive property bears allufion to their dependence; 
for it is univerfally admitted, that they are capable of ads preferibed by the 
Vida, which are defrayed out of their own property. Since a flave, like a 
wife and a fon, is, by parity of reafoning, independent in regard to wealth 
received through favour, the ads af religion preferibed by the Vida may be 
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accomplifhed with that alone. Nor ftiould it be argued, that their right 
to their own acquired wealth is proved, becaufe acquifition is Ihown by 
the expreffion “ wealth which they may earn,” and becaufe that is an 
aft, of which property is the fruit. There is no obje&ion to the divefture 
of their right after veiling property in the hulband and the reft; and it may 
be affirmed, that a right, fo accruing to their mafter, hulband or father, is 
the effed produced by their ads, of which property is the fruit. 

To the queftion propofed the anfwer is, the dominion of the hulband over 
any thing, not technically denominated the exclulive property of women, is 
propoundedin the text of CatyaVana (CCCCLXX), but not his foie do¬ 
minion ; and that only fhows her fubjedion, becaufe it was received through 
her connexion with a living hulband. Again j the phrafe “ three perfons are 
declared to have no wealth’* fignifies, that they have no independent property: 
it cannot be affirmed, in the literal fenfe of the phrafe, that a woman has no 
wealth belonging to her ; fince the exiftence of female property, and the right 
of the wife over the eftate of her lord, oppofe the abfolute negation of ^// con¬ 
nexion with property. Accordingly Raghunand ana and others have juftly 
faid, other fons fhall have lhares of that, which is acquired, without the ufe 
of the patrimony, by one, whofe father is living. Again; on the death of a 
wife, even though Ihe leave a fon or other defeendant, her hulband, not her 
fon or other lineal heir, fucceeds to the wealth acquired by arts fuch as paint* 
ing or /pinning ; for he had ownerlhip thereof, even while die was alive. 

According to the opinion of thofe, who affirm, that, becaufe a wife has 
an intereft in the eftate of her living lord (under the text, which declares 
wealth common to the married pair), therefore, after the death of the huf- 
band, his fon, or other heir, and his wife, have property fimilar to that, which 
he enjoyed, does it not follow, that a fon, or other heir, has, in like manner, 
property fimilar to her’s, in her wealth, after her demife ? This Ibould not be 
deemed admiffible j for it is Ihown, that fons and the reft have only a title in 
what is technically named the property of women, and no one has propound¬ 
ed the right of a fon, or other defeendant, to fuch wealth belonging to a wo- 
tcmsjguobkh foe acquired by labour or /.milar means. If this be alleged, the 
queftion being propofed, who then lhall inherit fuch wealth belonging to a 


woman. 





woman, fince legiflators have not ordained the fuccefiion of the fon or other 
defcendant ? it is anfwered, her hufband, being her matter, fhall alone fuc- 


oeed: but if he die firft, the offspring of the woman fhall inherit as neareft 
of kin, conformably with reafon. In like manner, the title of a wife in the 
wealth of her hufband, which arifes folely from their marriage, expiring on 
her death, the offspring of the hufband fhall alone fucceed, by a text which 
fhall be cited (CCCCLXXVII 2). It fhould not be argued, that the precept 
relates only to property devolving on remote, in default of near, heirs. That 
text relates to wealth, of which the property is Veiled by right of affinity. 
Thefe lawyers thus briefly reconcile the difficulty. 

But noticing this objeBion, * as for the right of a wife, it is declared, 
that (he has property in the wealth of her hufband; file might there¬ 
fore claim partition with him, but, were it fo, partition, not the prohi¬ 
bition of it, would be denoted by the terms of the text’ (LXXXIII); 
Misra replies, “ no j for fhe is declared to have no property 1 ' (Book 
III, Ch. I, v. LI). The right of the wife relates not to fuccefiion, but 
to facrifice only, her title being juftified by cooperation : it does not con¬ 
tradict the fa£t of her having no wealth, for that cannot be difproved 
by mere reafoning.' But partition may take place between hufband and wife; 
Under the text above cited (LXXXIII), as is obferved in the Retndcarci. 

It is the opinion of the obje&or, that partition might be claimed from 
her hufband by the wife fingly, without its being made with fons, becaufe 
fhe has an intereft in the eftate. But the author flatcs, as the opinion of the 
Retnacara, that partition may take place with a wife, as with fons, without 
a previous title. To this fome lawyers objed the capacity of a wife to 
poflefs wealth; for flie does adually poflefs that, which is technically 
named female property : hence the phrafe, “ they have no wealth ex¬ 
clusively their own,” does not determinately fignify, that they are deffitute 
of connexion with property, but fuggefts a right accruing to her lord 
through the acquifition made by the wife; for it coincides with the text of 
Menu, ** the wealth, which they may earn, is acquired for the man, to 
whom they belong” (Booklll, Ch. I, v. LII); and, in this inflance, his right 
does not arife from acquifition, but from connexion. Yet, if the phrafe, “ they 
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have no wealth exclufively their own” fignify, they are not independent in re¬ 
gard to their own acquired property; or if it fignify, they are deftitute of con¬ 
nexion with that, which has been earned by themfelves; then the right of 
the wife, over the eftate of her hufband, is uncontradi&ed. There is no autho¬ 
rity for limiting her title. 

But Raghunandana affirms, that the denial of partition, propounded 
by '"Apastamba, is underftood generally. Hence this meaning is deduced,* a 
wife cannot, like a fon or brother, claim it in her own right. The fpecial 
law, delivered by Ya'jn yawalcya, contradi&ing that general precept, {hows 
partition with a wife, at the fame time with a diftribution made among fons. 
Again; fince it would not be forbidden, unlefs it could have been fup-. 
pofed, Raghunandana admits the property of the wife in the wealth of 
her hufband, as the ground, on which it might have been fuppofed. This 
fhould be thoroughly examined: were it fo, the mother of an only fon might 
claim partition with him, in her own right; but there is no difficulty, if it 
be admitted, that {lie, who has a fon, has no property in the wealth of her 
deceafcd hufband; and, confequently, that partition could not in this cafe, ba 
fuppofed. 

Others thus explain the text of ‘'Apastamba ; there is no partition be¬ 
tween hufband and wife in relpedt of ads of religion, nor in regard to the re¬ 
ceipt of wealth; there is no fuch diftin&ion as the following, “ this chattel 
belongs to him, not to his wife.” But the divifion of property is not here 
intended by the term partition; it fignifies the difunion of perfons, and the 
text denies fuch reparation; for it coincides with another, which defcribes 
the wife as half the body of her hufband : and thus ffie has an univerfal right 
to his wealth and fo forth* By a fpecial text, the hufband has no title to that, 
which is technically denominated the property of women ; but the {hare, which is 
given to her when partition is made among fons, belongs to both hujland 
and wife, for it is different from the peculiar property of a woman. It muff 
however be eftabliffied on arguments derivedfrom common fenfe, that ffie has 
foroe independent power over it: but partition is only granted for conveni¬ 
ence ; ffie, who is one perfon with hipifelf, can never be truly divided from 
him. Such is the modern mode of interpretation, following the opinion' of*. 
Vijnya'ne'swara; Since 


biNcii the text of Apastamba alfo forbids the feparate acceptance of 
wealth, partition between hufband and wife is not acknowledged ; 
as for the allotment of a fhare, as propounded by Yajnyawalcya, its full 
fenie is the refervation of a portion out of his own patrimony, on account of 
his wife, and which port Ion Jhould be exactly equal to the (hare of a Ion. Thus 
the term “ before partition,” or undivided , muft be confidered as an epithet 
expreffing a matter of courfc, fo far as it relates to the married pair. Au¬ 
thors thus expound the law. This brief explanation may fuffice. 

CCCLXXXIX. 

Vrihaspati :— A. violent crime, immoveable property, a 
bailment, and. a former partition, muft be afcertained. bv 
juft inference, if neither written nor oral evidence exift: 

2. A forcible attempt, a mark, and an inftrument of of¬ 
fence are prefumptwe proofs of violent crimes; poffeflion 
of immoveable property is proof of a title; and feparate 
wealth, of partition: 

3- They, whofe income, expenfes and wealth are feparate, 
who reciprocally lend money at intereft, and who make 

commercial bargains with each other, are doubtlefs difu- 
nited. 

If there be neither writing nor witnefs to prove a violent crime, or any 
other of the four matters mentioned in the text , it muft be afcertained by juft 
inference. The legiflator fubjoins the grounds of preemption in the cafe of a 
violent crime; “ a forcible attempt^ the ufe of force as the means of killing 
or the hke: he, who, before the homicide, made an attempt to flay the de- 
ceafcd, may be juftly faffed of the murder. So in other cafes. This, 
and “ a mark” or token, and “ a weapon of offence” or armed bludgeon, are 
three preemptive proofs of violent crimes. The poffeflion of landed property 
is ajimilar argument of a fair title: the exceptions, relative to this fubjetf, 
fliould be lought under the title ofadminiftrative juftice. In the cafe of bail. 

• ment, the former acknowledgment, and the renewal of a depofit, or any fimi- 
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hr circumftance, fhould be confidered as a ftrong ground of fufpkion . In 
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jefpea of partition/feparate wealth is prefimpt he proo? •„ having made this 




a general infhnce, the legiOator him# explains it in the third verfe; ihofe 


coheirs, whofe income, expenfes and wealth are feparate, who feverally ,4c- 
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lifts, are difunited. Again; they, who mutually lend money at interefl (who 
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reciprocally give and receive loans), and ihofe who make commercial bar 
"ains with each other (who Irahfaft purchafe and Ihle the one with the 
other), are difunited : all this relates to wealth inherited from the fatter or 
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other anceftor. 
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Ir coheirs, living together, and partaking of the lame food, do Inch afts 
with the patrimony, it is nr.:,rMefs admitted, that they are undivided : 
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lienee commercial tranfadions with each other, and the like, can be no proof 
of partition. If this be alleged, the anfwcr is, then wealth acquired upon the 
divided patrimony, but without feparation in regard to food, would belong 
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to all the coheirs : for the feparate preparation of victuals has been already 
mentioned as the meaning of the term partition. In a doubt refpedmg a 
prior diftribution among tbofe, who feverally tranfad commercial affairs, and 
t h e like, but without having feparated their preparation of food by a previ¬ 
ous agreement, What is the rule of decifion, if the chfpute concern that pro¬ 
perty, to which the tranfaclions relate ? Deduce the principle fiiecfon from 
reciprocal gift and receipt; for, in that cafe, donation, which is an aft done 
for a fpkitual end, has been made in contemplation of abundant fruit from hbe- 
ratify ‘"to a kirfman. Again ; the people know, whether thefe coheirs have 
-feparated their preparation /food by previous agreement, or not. Again; do 
the peafants deliver to them* feverally, the provisions and other dues from 
their village ? Hence alfo a principle of decifion may be deduced. In like 
manner, the queftion may be determined by their annual obfequies>r « 
ceafed ancejlot, and by their worfhip of Lacshmi' or other deities, and the 
like! On this topick, JtW 'tava'ii an a adds, this and fimilarads can on¬ 
ly be done feverally by divided coheirs; any one of them mull therefore be 
confidered as- preemptive proof of partition. It fhould not be objeded, that 
~ J/J t f uc h a 6b” (CCCLXXXVll) fignifying many fuch, it is intimated, that 

i ... x __nti • 


' 4 

■ A'^r ■ 




they are co\h&h z proofs oj feparation. The texts are founded-on realon ; and 


the feveral arguments on each being equal, preemptive proof may be admit- 
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ted on failure of written and oral evidence. 







CHAPTER VII. 


ON THE RIGHTS OF COHEIRS. 


SECTION I. 

ON THEIR RIGHTS AFTER PARTITION. 
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cccxc. 

N A'REDA: —When there are many defendants of one 
man, who feverally perform facred rites, make feveral 
contrails, and have different employments and different 
qualities, without concurring in the a£ts of alienation, 
then , if they feverally give or fell their own undivided Jhares , the 
alienation is valid . 


When many perfons, though defendants of one man, do not concur ini 
adts which denote coparcenary, when they do not join in them, that is, 
wheffthey are difunited, (butMisRA expounds it, when divided coheirs are 
not reunited ;) then, they feverally perform facred rites, fuch as oblationsto the 
alfembled gods, and make feveral contra&s, fuch as loans at intereft and the 
like. “ They may have different employments &c j” feverally or different is 
connected with this part of the fentence, for it has no inflection becaufe it is 
indeclinable: the fenfe therefore is, they may have different employments, or 
feverally protedl their refpeSlivc families and fulfil other duties; and they 
may have different qualities, as obedience or the like : confequently they 
may feverally perform all thefe things. Such is the opinion of Misra. 

Others 
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Others explain this phrafe as an epithet of the agent in the fentence : the mean¬ 
ing therefore is, oblations to the affembled gods muftbefeverally made by a&ive 
and virtuous coheirs; this obviates the reflection of ignorant and lazy men, 
“ thofe aCts are performed by our brother alone, that isfujjhient .” 

The legiflator fubjcins the fruit of partition (Book II, Ch. IV, v. VI). 

The Vrodda Retncicara and Vfadda Chintdmens. 

According to the opinion delivered in both works, the alienation of pro¬ 
perty equivalent to his own fhare, by any one brother during coparcenary, 
is not proper: but, with the content of other coheirs, divifion, or feparation 
(p Ins own, is evidently valid. Confequently, if any one coheir do fo, the gift, 
fale, or other alienation is good in law, becaufe it is the aCt of an owner, and 
becaufe joint property, not enumerated among things ungtvencrw/V donations , 
is only mentioned among things which ought not to be given away : but it 
muff not be quefhoned, whether that fhare, which is alienated, falls upon all the 
brethren, nor whether he {ball receive an allotment out of the remaining (hares 
of other brothers; for, in commenting on a text above cited(CCCLXX1II), 
it has been fhd, v\ hatever is given away by any one parcener for his own 
pnrpofea without the afll-nt of the reft, fhall be deduced out of his fhare ; 
ahd this ftands uncontradifled by any author. But, if any one undivided 
parcener aliene the whole, then furely tbs affl is null. Vrhiasp/vti declares 
it (Book II, Ch. IV, v. XVIII 5). “ Heir ;” in this text, is explained in the Ret- 
nacara as fignifying ‘ fon.’ Divided heirs are here declared to have no pow¬ 
er to aliene the immoveable heritage, meaning that the alienation is invalid, 
becaufe it is made by one, who is not owner of the whole. “ Immoveable'’,.is 
a mere mftance; for the reafoning is equally applicable to gems or tftelifce. 
But}i mu'tava'hana and the reft hold, that coheirs, even though divided, 
have no power to give or otherwife aliene their own fliares, nor that of a- 
nother brother; hence a coheir ought not to give away even his own lhare 
immoveable property without the alien t of the reft: this is founded on 
the fin ofdiftrefling another brother by a gift, fale, or other alienation, made 
by a milbehaving perfon ; but the donation is not void. 


On the former opinion why is it faid, if any on# coheir aliene “ the 

whole;” 




whole for the author of the Retndcara has almoft exprefsly declared, that 
a coparcener’s own fhare ought not to be given away : thus, fince he per¬ 
mits divided coheirs to difpofe of their own fhares, it is intimated, that 
the fame is permitted to undivided coheirs ? The anfwer is, there is great 
iin in giving away the whole, but lefs in aliening the amount of his own 
(hare. Further inferences may be deduced by a Ample exertion of intellect. 

Misra remarks, that a text formerly cited (Book II, Chap. IV, v* 
XXXIII} is a principle of law : the affent of townfmen, of heirs, and 
Oi kindred, is there required for the publicity of the gift; the affent of neigh¬ 
bours, for the fake of preventing difputes concerning the boundaries. But 
the delivery of gold and water is aifo direfted. Since the fale of immoveable 
property is forbidden* and the gift of land is alone applauded (Book II, 
Chap. IV, v. XLI); if a fale muft be made, it fhould be done in the form 
of a donation, delivering gold and water : fuch is the purport of the precept. 

' , > ' ' ' \ *“1 *,.,,,‘.4 l d t „ , ;■ ■ 

‘ For the publicity of the gift ;* elfe, the heirs might difpute it at a fub- 
fequent time: “ heirs ” are fons and the reft, daughters and others, in 
fhort, eventual fucceffors. Publicity is required, that the townfmen, and the 
giver's own kinfmen, may be witneffes. The phrafe, “ there is no fale of 
immoveable property,” is intended to forbid fuch alienation of it; it is 
thereby intimated, that a fpiritual cffence is committed by felling land, not 
that the contraft is void; for property is equally devefted by the voluntary- 
aft of the owner, in fale, as in gift, and it occurs a hundred times in 
praftice. It fhould not be objefted, that by faying, “ land is conveyed 
by fix formalities ” (Book II, Chap. IV, v. XXXIII), it is intimated, that 
real property is not devefted without thofe ceremonies, fince the term 
“ land ” would otherwife be unmeaning: and thus a fale of it without 
delivery of gold and water muft be invalid, and the current praftice con- 
tradifts the law. There is no argument to prove, that land is not transfer¬ 
red, like gems or other effefts, by a fale, or aft devefting property. This 
rule, concerning fix formalities, is not a fufticient argument; for there is no 

u immoveable property can be effected without the formalities of donation ; and a mortgage 

mufl be made with confcnt of coheirs” This anonymous text is To explained by Raghunahdana, from 
whom the compiler has copied the quotation. T. 
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©bjedion to the admiffion of any other ceremony, as well as the delivery 
of gold and water, in the cafe of fale. 

Admitting that gift is not perfect without thatformality , mufl not fale be 
alfo invalid without delivery of gold and water ? It Ihould not beanlwered, 
that, although an uneffential part be incomplete, the principal objed may be 
neveithelefs accomplilhed. Thedelivery of gold and water can be no confituent 
member of a fale, which is a temporal ad. To the queftion propofed, fome 
lawyers reply, a gift accompanied with gold, and the delivery of water, are 
direded to confirm the fale, left at any time the feller take buck the thing on 
pretence of a fraudulent bargain ; for fale or other alienation of immoveable 
land, which is confidered as thefource of maintenance, is efpecially forbidden 
(Book II, Chap. I\ , v. XII) ; and, if it be made, abominable prefent evil 
may enfue: elfe, is there not, without the aflent of perfons refxding in the 
town, an ad of the will, that this land fhall belong to this man; and can¬ 
not fuch ad of volition, having adually taken place, deveft the right? In fad, 
the divefture of property, though paft, is not prefumed by the arbitrators* 
fince the feller may be influenced by avarice and deny the tranjacUon. In like 
manner, the delivery of gold and water is direded to obviate litigation, 
when the feller, although the contrad be proved by the evidence ofkinfmen, 
affirms ‘‘this bargain was made by me with a fraudulent defign:” unlefs 
-w ater have been delivered, the validity of the contrad may be queftioned, if 
the feller allege a fraud. Sale is inconteftably effeded by a fimplead of vo¬ 
lition; but formality is ordained (Book II, Chap. IV, v. XXXIII) for the 
fake of proof* 

CCCXCI. 

Vya'sa :—At a time of di ft refs, for the fupport of his house¬ 
hold, and particularly for the performance of religious 
duties, even a fingle coparcener may give, mortgage, or 
fell his own Jhare of the immoveable eftate. 

u For the performance of religious duties ” common to the coheirs; alie¬ 
nation for thefe purpofes is not forbidden. Immoveable property, a corrody 
out of mines or the Uke r and flaves employed in hufbandry , are fubjed to the 

fame 



fame rules (Book II, Chap. IV. v. XIV). This text of YA'jNYAWAtcYA is 
founded on the confideration, that immoveable property is called the fource of 
maintenance: confequently, the lofs of the eftate or means of fubfiftence, 
•when it is aliened with the confent of thofe who partake thereof, (hall 
not be imputed as a fault. As for the practice of kinfmen, though di¬ 
vided, forbidding a file of immoveable property made by a man whole gene¬ 
ral conduct is good, that is founded on a text above cited (Book II, Chap. 
IV, v. XVIII 5). “ A Angle parcener has no power to give, pledge, or 

fell the wholemeaning his own (hare and that of another brother. But 
men pradtife the purchafe of land, paying to another brother, or parcener, 
his Jhare of the price. 

Even though the reafon of the law be not manifef, landed property, 
though divided, ought not to be fold without the alfent of coheirs, under the 
authority of the text. A certain author has fo remarked; and fome lawyers 
deem this reafonable. In fadl, the fale, or other alienation, is not valid with¬ 
out the confent of the coparceners.. But, if the fon of him, who acquired the 
immoveable eftate, fell it, no other coheir Ihould difpofe of it again; but the 
price Ihould be duly diftributed : the firft contract being valid by his confent, 
the fecond is void.' 

To elucidate this fubjedt, by expounding the various opinions on it, parti¬ 
tion with a fon born after a divifion is again noticed in this place. On this 
fubjedt Menu propounds a text (Cl). 

Sons having made a partition with the father, one born afterwards Uiall 
take the whole of the paternal allotment on the death of the father. If that 
parent wi(h to make a fecond divifion in his life-time, the fon born after partition 
lhall receive his due lhare out of the father’s wealth, not out of the portions allot¬ 
ted to the brothers formerly feparated : this is made evident by the word 
“ only or alone." Such is the expofition dated in the Retndcara. Misra 
alfo delivers the fame glofs, but adds, if his father die after reuniting himfelf 
with his own brother or fon, the child born after partition receives his father's 
lhare from that perfon. Such is the meaning of the phrafe. 
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A SON, born before the distribution, that is, one, with whom partition has 
been made, fhall have no claim on the fhare of his father; nor a fon, born after 
it, on that of his brother. Such, according to the Retnacara, is the fenfe 
of a text cited from Viuhaspati (C). It muft be underftood, that' 
the fon, born before partition, has no claim on the paternal eftate, if there 
be one born after it. Having propounded the law concerning the fhare taken 
by the father in his lifetime, the legiilator proceeds to the rule concerning 
health acquired by him after partition. 

CCCXCII. 

Vrihaspati : — All the wealth of the father, acquired by 
his own labour and with his feparate fortune, fhall defcend, if 
he made a partition with his children, to the fon born after 
<r the diftribution; and the fons, born before it, are declared 

incapable of inheriting that property* even though they return 
to the joint family. 

All the wealth of the father fhall fo defcend after his death ; in his life¬ 
time, he may difpofe of it at his pleafure, under the rule of Vishnu (XXV) : 
tne father’s own will likewife determines the appropriation of wealth ac¬ 
quired by himfelf even with the ufe of property left by the paternal grand¬ 
father. But Mi sra holds, that he has not uncontroled power over that 
Which is acquired through the ufe of wealth inherited from the paternal 
grandfather. A remark fhould be here made: it muft be remembered, that, 
according fo the Retnacara and other works, the rules, concerning the patri¬ 
mony, which has defeended from anceftors, muft, when partition is made 
with a fon born after a divifion, be obferved in regard to that portion of the 
wealth inherited from the paternal grandfather, which has been received by 
the father on partition with his fons. 

The legislator declares, that debts ihali be divided as well as property, “ the 
duty of paying debts, and the right of giving, pledging, or felling, follow 
the property inherited;’’ (C a). “ Pledging;” making or accepting a mort- 
gage: consequently the Ion, born after a divifion, fhall alone poflefs a pledge 
whidh has been given by one, who received a loan from the father after the 
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partition with his foils. Thefe being particularly mentioned, does he al/o 
fucceed to all civil claims, fuch as depoftts and the reft ? Refolving this quef- 
tion, the legiflator adds, “ they have no claims on each other, except to 
purification and oblations of water, if either of them die.” 

Gotama ordains, “ The fon born after partition (hall take the eftate of 
his father.” The text of Yajnyawalcya contradicts this precept. 

CCCXCIII. 

Yajnyawalcya: — After a divifion, a fon, born of a wo¬ 
man equal in clafs, claims partition of the original eftate; or 
adiftribution fhall be made of the prefent wealth, exclufive 
of fuhfequent income and paft expenfes. 

44 A distribution of the prefent wealth” is another cafe relative to 
a coheir deficient in good qualities. Consequently a fon born after parti¬ 
tion, being virtuous, lhall receive his fhare of the whole eftate, that is, of 
both forts of property, forthcoming and not forthcoming: but one, defi¬ 
cient in good qualities, fhall only receive a fhare of the prefent wealth, ex¬ 
clufive of income and expenfes ; that is, without including the fubfequent 
increafe, nor what has been confumed by the brethren. Again ; the debts, 
contracted by the coheirs, mud be firft paid. The fharesfliall be made good 
by the divided brethren, out of their refpe&ive allotments: thus Hela'y- 
udha. Misra and Chande'swara give a fimilar expofition, “ Equal 
in clafs” fignifies equal to the father. Since he is exhibited, by thefenfe of 
the phrafe, as the perfon from whom the fon is born by a woman equal in 
clafs, parity with him only can be properly underftood, not equality with 
the brother, or other coheir, exhibited, by terms fubfequent in conftruCtion, 
as the perfon from whom partition is claimed : thusfome lawyers expound 
the phrafe. But others explain it, a fon born of a woman equal in clafs 
claims partition from brothers belonging to the fame tribe; confequently 
tons of the fitcerdotal clafs, having already made a partition, fhall give no 
fhare to their brother of the military tribe born after it, but thofe, who be¬ 
long to this tribe, fhall give a fhare to him. The befl of thefe opinions 
fhould be felcfted on the inductions of common fenfe. 
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Brothers being mentioned in the text of Vishnu (CII) as the perfons 
who fhall give an allotment to a fon born after partition, may he receive a 
fhare from the father or not ? Know, that a fon fhall receive an allotment 
from the father alone; and,if he be feparate, this text is propounded to 
clear the doubt, whether a fhare fhall not be given by brothers. Confer 
quently Vishnu and Ya'jnyawalcya have directed, that an allotment 
fhall be received from the brothers; Menu, Vr ihaspati and Go'tama 
have ordained, that the fon bom after partition fhall not receive it from 
them. On this feeming contradiction, the author of the PraccUa, Chan¬ 
ge swara, Misra and Sulapa'ni remark, * if the pregnancy was not 
certainly known at the time of the diflribution, in that cafe, Jhould a fon , 
who was then in the womb , be born after it, he fhall obtain his fhare from the 
brothers; but a fon, begotten fubfequently to the partition,fhall only obtain 
the eflate of his father.' But, if the pregnancy be manifell, no partition can 
be made: fo the author of the Pracdia and Chande'swara. Yet, if the 
coheirs cannot wait fo long a time, one fhare ought to be fet apart for the 
child, as directed by Vasjsht'ha in the cafe of pregnant widows (CXVII). 
But, fhould a daughter be produced from that conception, the fliare, which 
had been fet apart, {hall be fubfequently diflributed among thofe brothers. 
According to this opinion, fons already feparated fhall have no fliare of 
property, which had belonged to the paternal grandfather, and was feized 
by a flranger, but is fubfequently recovered; for it appears, that it fhould 
be diftributed like wealth acquired by the father himfelf. This opinion 
may be thus difeuffed : does the title to that property fubfifl, even during 
the period of polfefrion by a flranger ? If it do fubfift, coheirs already dif- 
united have fhares of this wealth formerly acquired : if there be no title 
during that period, there could be no recovery" of property, if it be 
laid, the right of the owner is devefled through the feizure of the chattel 
ly a jiranger, but a title is again veiled by the recovery of It} and that 
accrues to the father alone, becaufe he is the nearefl defeendant of the late 
owner: the anfwer is, the property of it is veiled in right only of the an- 
ceftor’s title; fons and the reft ought therefore to participate. The feeming 
difficulty is thus reconciled ; if fuch title to property be thus minutely ex¬ 
amined, the father would have no independent power over it, even though 
yeqpvered before partition: the point muft be therefore determined by the 

further 






further cohfideration of the father’s right as parent cf the fons , after this 
tnodej he, not fons already difunited, has a right to the wealth recovered 
by him after partition ; but, if it be regained by any one of the brothers, 
he, who retrieves it, has a right under the text of Ya'jnvawalcya 
(CCCLII 2), and the father has a claim as fon of the former owner: on 
that opinion, according to which a fourth part is allotted, he, who reco¬ 
vers the property, has a right to the quarter of it, and the reft of the coheirs 
have a claim on the remainder ; but the father (hall receive half, for he is 
declared entitled to a moiety of that, which is acquired by his fon with the 
ufe of the patrimony: (lefs would be improper; more cannot be affirmed, 
fince there is no ground for fixing any certain greater proportion ;) whatever 
title the father has to certain property, he has the fame right to fuch wealth 
even after a divilion. 

Bui', if a father, having made a partition with his fons, die after beget¬ 
ting another male child, and if property of the paternal grandfather, formerly 
feized by ftrangers, be fubfequently recovered by any one brother, what is the 
rule cf difiribut'ton ? Since the equal right of all the coheirs, after the death 
of the father, is proved, becaufe they are undivided in refpedt of that wealth, 
it Ihould be treated like effects acquired by a coparcener. It ffiould not be 
afked, admitting the fame rule of diftribution, in the two parallel cafes of wealth, 
recovered, and effedts acquired, by an undivided coheir, by what analogy can it 
be rendered applicable alike to the inftance of property regained by a divided, 
and to that of wealth earned by an undivided, coheir ? The want of proof, that 
others (hall be includedfrom participation therein, is a conch Jive argument. Nor 
ihould it he objected, that the obfervatioo of certain lawyers is right, that pro¬ 
perty in the chattel being devefted through the feizure of it by a ftranger, a title 
is afterwards veiled, by the recovery of it, in him alone, who does retrieve it. 
Were it fo, it might become the property of any other perfon who recovers it: 
nowit mull be affirmed, that the right o£ a chattel which is regained, veils in 
no other except the proprietor or his iflue. But, with the aflent of owners , he, 
who recovers it, lhall have a fhare, as is univerfally acknowledged ; or the chat¬ 
tel fhall belong exclufively to him, if the reft had no intention of claiming it. 
Such is the opinion of fome lawyers. According to Chande'swara, he 
alone, who retrieves it, gains a title, without any nectfjity of inquiring whether 
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the reft did, or did not, aflent. If it be after ted, that in fuch a cafe, (hould the 
chattel be accidentally regained by one alone, though all defigned the recovery 
of it, the fon born after a partition {hall have no fhare of it, becaufe the partici¬ 
pation of all is only ordained in the cafe of wealth recovered by an undivided 
parcener; then the opinion of Chandeswara would be preferable: for, 
if this fon do not obtain the wealth of his anceftors regained by a divided 
coheir, he (hall not obtain it, though recovered by an undivided parcener, 
fince no diftin&ion is fpecified by Ya'jnyawalcya, and common fenfe 
equally oppofes it. More on this fubjedt may be deduced by afimple exertion of 
intellect, from what is ftated under the title of property exempt from partition. 

JVmutava hana, Raghunandana and the reft, obfervingit to berequi* 
ixtein partition, that the mother be too aged tobearmorefons, as declared in 
the texts of (ages (XX and XCV1II), and remarking, that fome legiflators 
have ordained an allotment for a fon born after a diftribution, hold, that 
brothers muft give a (hare to one, who is born after partition, if a diftribution 
of wealth inherited from the paternal grandfather have been made by mif- 
take, when their mother was not too aged to bear more fons: but, fince parti¬ 
tion of the father's own eftate may be made without requiring that the mo¬ 
ther be paft child-bearing, a fon, born afterwards, (hall take the referved allot¬ 
ment of his father. 


It ftiould not be objedted, that Chande'swara confiders the ceffation 
of the mother’s periodical uncleannefs as indiferiminately requifite in every 
cafe Gf partition: and the rule is thus fimple; when a diftribution has been 
made by a father, a (hare muft be given to fons procreated, though not born, 
previoufly thereto, but fons begotten afterwards (hall only take the exclti- 
five property of their father; fuch are the two maxims. But according 
to your opinion, the eftate of the paternal grandfather (hould be divided after 
the mother becomes too aged to bear more fons; this is onerule: the father’s 
own property may be divided at any time by his pleafure ; this is a fecond 
maxim : fons, born after partition, (hall take their father’s referved (hare of 
his own efate, and receive, even from their brothers, a portion of the pro¬ 
perty left by the paternal grandfather; thefe conftitute four* maxims. There 
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* So the manufeript; but the number fhould be three. 
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is confequently one more rule than in the expofition of Chande'swar a. 
1 Tbisjkould not be objected-, for the precept, concerning the fucceflion of a fon, 
bora after partition, to the federal eftate of his father, would be irrelevant, 
fince a child cannot be procreated on a woman after flie has ceafed to men- 
ftruate. It fiiould not be anfwered, that the texts of Vishnu and Ya j. 
kyawalcya would thus alfo become irrelevant. They are pertinent, 
fince a fon, born of a pregnancy not manifeft at the time of partition , claims 
a fare of the, eftate of his paternal grandfather. 

According to the interpretation of Ji'mu'tavahana and the reft, 
there is no poverty of meaning in the texts, but the rules are numerous. 
According to the opinion of Chande'swara, the precepts fCI, &c.) 
relate to the cafe of a partition made by miftake, or to that of a fon bora of 
a marriage fubfequent thereto. Although the father’s paflion was extinff 
•when the dtvifion was made, it is recorded by ancient authors, that delire has, 
in many infiances , been revived by potent drugs or the like. This and other 
inferences may be traded. Such are the diftindtions; and more on thij 
fubjeft may be eftablilhed by a fimple exertion 0/*intellect. 
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OiV7H£ StfME O.F A PARCENER LIVING ABROAD AND 
RETURNING AFTER PARTITION 

tCCXCIV. 

Vrihaspati Whether a partition be, dr be not, made, 
whenever an heir appears, and the property defcended to 
parceners, he fhall receive his fhare i 

2, Be it debt, or a written contract, or a houfe, or arable 
land, that defcended from his grandfather, he fhall take his 
due fhare of it, when he comes, even though he had been 
Very long in a foreign country, 

§. r If a man leave his joint family and refide in another 
province, his lhare muft undoubtedly be given to his male 
defcendants, when they appear: 

4. Be lje the third perfon, or the fifth, or even the feventh, 
that is, in the fecond , or f ourth, or even in the fixth degree, he 
fhall receive the fhare, that gradually defcends to him, 
on full proof of his birth and family-name, 

5. To the defcendants, when they appear, of that man, 
whom the neighbours, long fettled on all Tides, know by 
fucceffive tradition to have been the proprietor, his kinf- 
men fhall give pofTeflion of the land. 

I^one fon of the common anceftor go to a foreign country, and he and 

his offspring flay there, but the pollenty of the other fons remain at home 
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divided or undivided, then, fhould the defendants of him, who went fd 
a foreign country, return, the reft final 1 give them a fliare of the heritage . 
In fuch a cafe the form of diftribution is this; one fhare, computed according 
to the number of fons left by the common anceftor, fiiall be received by the 
defendants of him, who went to a foreign country, and be diftributed 
amongft them in right of their refpe&ive fathers : but, if they return after 

partition, the reft muft contribute their due allotments out of their own fe- 

Veral fiiares* 

“ And the property defended to parceners s’* what is liable to partition, 
not wealth acquired by any one of the coheirs through his own exertions, 
fiiall be (hared. “ Debtmeaning indiferiminately money lent, and fums 
borrowed, by their own anceftors. “ A written contractj” the patent for a 
corrody or the like. ** If a man leave his joint- family (or the joint property 
of the family), not abandoning it, but making no claim thereon. Lie Jure 
of the debts and other things abovementioned muft be given to his male de¬ 
fendants. Such is the Interpretation of JBhavade'va; but R.achunan- 
d an a holds, that a fhare of any joint-property muft be given. In efleft 
both opinions arp right j for gems and the like, acquired by anceftors, can 
hardly remain after a long time, hut have probably been dictated. “ Be he 
the third perfon,” or grandfon of the common anceftor; or ,e the fifth,’ 1 
that is, the fon of the great grandfon; mentioned becaufc he is the lountain 
whence proceeds the ftream of difqualified pPrfons : ** or even the fevenrh 5 
mentioned to clofe the fenfe, and exclude a remoter defeendant ; for the eighth 
is not entitled to participation* 

It fhould be here remarked, that the right of the fifth or remoter defendant 
fuppofes his father, or great grandfather, or other predeceffor, to have been 
living when the common anceftor died; for otherwifo he would have no claim. 
(CCCLXX). Does it not follow, that the eighth or remoter defeendant 
would alfo have fuch a right in the cafe of his anceftors having died fuccef- 
fively, the fon after the father ? No; for, although fuch a claim be poftible, his 
property is devefted by the adverfe poffeflion of another ; and the text of 
the legiflator excepts him . Since the law (Book I, v. CXIII) expreffes, that 
“ he, who fees his land pofleffed by a firanger for twenty years, without 
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averting his own right, lofes his property therein,” it is thus ordained, 
that perfons, who fee adverfe pofejjion , alone forfeit their title ; does it not 
follow, that men, who have gone to a foreign country, do not lofe their 
■property? Perfons, who fee adverfe pojeffion , forfeit their title, after the lapfe 
of a very long period: for relinquifliment is thus inferred; if he do not 
abandon it, why does he not claim and recover it? Accordingly Raghun* 
andana, commenting on the text ofV yasa (CCCXCV), obferves, this 
precept, relating to ufucaption in the abfence of the proprietor, does not 
contradid the texts relating to adverfe poffeifion during twenty years in the 
prefence of the owner. 

cccxcv. 

Vya'sa.!—Occupancy during twenty years, tinmolefted by 
the owner, is confidered as poffeffion of land during one ge¬ 
neration ; twice as much, during two; 

2< Thrice as much, during three: and in this inftance proof 
of a fair title is not required. 

This poifefiion during three generations devefts the property of perfons 
unallied to the occupant ; but it does not annul the rights of thofe, who are re¬ 
lated to him within the degree of a fapinda. Hence, on the return of parce¬ 
ners, down to the feventh in defeent from the common forefather, they ob¬ 
tainin’* of the property inherited from the paternal anceftor. Vr Yh aspati 
exprefsly declares it. 

CCCXCVI. 

Vrihaspati: —A possession by ftrangers for three genera¬ 
tions gives, no doubt, an abfolute title; not a polfeffion by 
kinfmen within the degree of Japindas ; 

S, The property of a houfe, arable land, a market, or 
other immoveables, which are pofleffed by a friend, or a 
■ 4 iear kinfman in the male or female line, who is not the 
proprietor, {hall not be loft to the rightful owner ; 

3. Nor 
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§. Nor {hall the hulbands of daughters, nor learned prieflsj 
nor the king, nor his mintfters, acquire a title even by a 




very long and quiet poffeffion. 
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Relation within the degree ot hfipinda here fignifies that, in which ini* 
puritjf is caufed by the death of a kinfimn, and which extends to the feventh 


perfon tfr fixth degree of afcent or dcfcent. By “ kinfmen” are meant tHofe, 
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who fprung from the fame family: this has been already mentioned, and is fub- 
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fequently repeated. In the fecond verfe, one term fignifies kinfmen in the 


female line, as a daughter’s, or a filler’s foil, and the like, the other fignifies 
kinfmen in the male line including the feventh in defcent from the common 
anceflor* for the word is fo employed in a text of BaudhaVana 
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(CCCXCVII). In the third verfe, the firft term fignifies a daughter’s hufband 
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De'vala defcribes a learned pried: (Book I| Chap. II, v. XX); he* 
who Audits cns Sdchd of the Vida, either fingly, or with that body of learn* 
ing derived from the Veda, which is called ca/pa, or the law of facrifice 




mm 




or one sad hi, with the fix bodies of learning, grammar and the reft j and 
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SaSisa 


who is affiduous in performing the fix prefcribed ads, that, is, who wor 


Chips the deities, gives fomething to the poor according to his ability, and 
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reads the Veda-, (thefe three ads are relative to another world ; three others. 
are means of fubfiflence, namely a Hiding others to facrifice, teaching them to 
read the Veda, and accepting the gratuity thereby obtained as well as alms ;) 
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a prieft, we fay, ivho fludies the Vhda, and docs not wilfully neglefl the rites 
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enjoined therein, is called srotriya. Here the ftudy of the Vida is the caufe 
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and affiduity in the performance of the fix ads confifts in the ftrid obfer« 


vance of its precepts. Accordingly Goyichandra derives the word sr 6 « 
triya, fignifying “ one, who reads the {capture,” from cVhandas, (feripture or 
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holy verfe), by fubftstuting the fynonymous term krotra with the fuffix iya. 

He, who omits the acceptance ot gifts, but is endowed with the other qua- 
.. , . * 

lilies abovementioned, is neverthelefs denominated Srotriya. It (hould not be 
objeded, that affiduity in the performance of the fixads is mentioned to regu¬ 
late the means of fubfiflence, not as a condition abfolutely required; and 
confequently he alone is called srdtnya, who purfues no other means of fub- 
fiftence, but affifting others to facrifice,. teaching them to read the Veda, and 
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fubjed of fucccffion to the; eflate of on 
dains, that the prepay of him, whoWa no male off, 

a prieft, who has read the three Vida,, and » endowed .— rT““m 

m mental purity (CCCCXLII); and Ds'vai.a direfls the delivery of it to 
learned priefts (CCCCXLV). Confequently, on the concurrent authority 
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of both Ieffiflators, from the etymology oi the term, and by virtue or 
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ancient traditional maxims, a RndbmanaV'yao has itudred ary one or the three 
Vidus, is evidently a irotriya, or learned prieih 

Thus fotne lawyers expound the law; but in fad:, whatever be thede “ 

$ nitiovl of irbiriya, he, who is venerable on account of his reading the Vi 


©r the like, does not ay^uire a title even by a very long quiet i poffi 
(and this fuppofes a proprietor different from the king; but the c 


the fovereign being owner is difeuffed under the tide of duties of Kings.; 
: deem reafonable: and the rule for a fhare to be received even by 
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thing prevents the tranfmiffion of it even to the hundredth degree of li¬ 
neal confariguinity. It fhould not be affirmed, that this fenfeis eftabliihed on 
the authority of the text. Rachunanjdan a and the reft have not exprefs- 




]y ftated fuch an interpretation of the law ; and the text may be otherwife ex- 







pounded. Again ; if two brothers, having gone on a pilgrimage to bathe at 


a holy place, die unknown to the reft, then, fince it is undetermined who de- 




ceafed firft, and who laft, both their great grandfons, though undivided par- 
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ceners, would be deprived of their lhares, becaufe they are more remote from 
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the proprietor, than the fourth in defcent. 

. - V .„-«- it >. ‘ ^ -s- 

Does proprietor fignify the acquirer of the wealth, or limply the owner 
of it? If it bear the firft fnfe, two uterine brothers could not divide wealth 
defcending from ancellors, which tvas acquired by the great grandfather of 
the grandfather ; for they are more remote from the original acquirer, than 
the fourth in defcent. It fhould not be argued, that the precept relates to the 


cafe where no partition has been made, from the time when the acquirer 
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lived, to the prefen t moment: The fenfe of the text does not extend fo far. 




It fhould not be replied, fuch an inference may be drawn from the ufe of 
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the term 4 ‘ parceners ” in the plural number. Still nothing would prevent 


partition with any one male defcendant, when property, which has been 
regularly divided by the heirs during four generations following the acquirer. 


is held in coparcenary by the fourth in defcent from the fourth perfon, 
provided the demife was regular in each generation , the father dying before 
tbefon. | 
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If it be faid, the fecond meaning muft be admitted j and the fenfe in 
effed is, that, if partition have not been made among any owners during 
three fucccffive generations, a divifton fhall not be made in the fourth; 
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the anfwcr is, “ fourth in defcent” muft be referred to fomc origin, 
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but this text would be unintelligible, lince it is difficult to find the fource, 
to which that term refers; for, if the meaning be ‘ fourth in defcent from 
the owner of the property,’ then, lince undivided parceners alfo have com¬ 
mon ownerfhip, partition may extend to the hundredth defcendant, pro- 

vided/demife were regular, for he is not more remote than the third in de- 

. 

lcent from an owner of it. If it be faid, the term is referred to a ilia 
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foie proprietor of the wealth, then, in the cafe of coparcenary during five 
fucceffive generations, it would become a waif, although demife were 
regular in each degree; or it would be taken by the perfon, who fhould 
fee heir on failure of male iffue. If it be faid, the property devolves on the 
iffue of him, who died laft of two brothers, the anfwer is, no; for he was 
not foie owner independent of his nephew. It fhould not be faid, the 
determinate fenfe is, fourth in defcent from a foie owner and common an- 
ceftor. I here are no grounds for fuch an induction. Thus fome expound 
the law ; but this fhould be examined. 


Others hold, that the right of parceners refiding in a foreign country 
extends to the feventh perfon, even though demife have been irregular in 
three generations; and this appears from the remark of Raghunandana, 
after citing the text of Ca tya^yana (LXXIX), 4 this relates to parceners 
living together.’ That opinion is not fat is factory; for it is eftablilhed ge¬ 
nerally, that a fon, a fon's fon, whofe own father is dead, and a Ton’s 
grandfon, whofe father and grandfather are dead, fucceed to the eftite of 
the proprietor; a different rule in regard to perfons refiding abroad is not 
eflablifhed. It fhould not be anfwered, the right of perfons refiding in a 
foreign country extends to the feventh in defcent, under the text of Vr ihas- 
pati (CCCXCIV 4). The implied fenfe of that precept denies the forfeiture 
of property unpoffeffed by coheirs refiding in a foreign country. But the 
rights of parceners remaining in their own country are forfeited byjdifpoffeflion 
beyond the fourth in defcent, under the text of De'vaea (LXXXII), It 
lhould not be objected, that the law declares the right of inheritance to 
extend to the fourth perfon. There is no argument, on which that fenfe 
can be alfo rejected. It fhould not be urged, that, as the property of 
/hangers is devefted by want of pofTeffion, fo are the rights of near kinf- 
men alfo forfeited by difpoffeffion during fixty years; but, fince a 
text declares the right of inheritance of parceners refiding in a foreign coun¬ 
try to extend to the feventh perfon, it is of courfe true, that their title, is 
not loft even though they have not had pofTeffion during fixty years. 
Vr in asp a n fpecially ordains, that the rights of kinfmen fhall not be 
forfeited by want of occupancy (CCCXCVI 1). Does it not follow from 
the text oi Vrihaspati, that the property of kinfmen is not forfeited-, 

Pp 


even 



( 150 ) ^ 

even though unpoflefled during a hundred generations. This law is fo ex-* 
plained by ChandeWara and the reft: after expounding a text of 
De'vala, Chande'swara, citing a precept (LXXXI1) with the word 
“ fo” premifed, proves it to be a law of De’vala : it would there¬ 
fore be a vain repetition of the preceding text (LXXXI) ; and it would 
be troublefome to eftablifh different caufes of property in wealth inherited 
from anceftors, on a diftinCtion between the offspring of one who relided 
in his own, and of one who lived in a foreign country. It fhould hot 
be obje£ted, * fince thou doft eftablifh difpoffefrion to be a caufe of for¬ 
feiture, it is equally troublefome to prove different caufes thereof on 
a diftinCtion between perfons refiding in their own, and in a foreign 
country.’ Forfeiture is not an immediate confequence of difpofleflion du» 
ring a certain period. Does it then become a mediate caufe of forfeiture i Si¬ 
lent negleCt annuls a title, and difpoffe{fion proves that neglect. Accordingly 
the property in an aimtt'ba tree or the like, acquired by the party him- 
felf, is not forfeited, even though it be unoccupied during a long period. 

The lawniay be thus briefly recapitulated: a fon, a grandfon, and a great 
grandfon, fucceed to the eftate of a father, of a paternal grandfather, and of a 
paternal great grandfather, on their deceafe; if coheirs, refiding in their own 
country, take not their fhares during three generations, the right is loft to 
their defendants; but it is loft to the pofterity of coheirs refiding in a foreign 
country, if the feventh in defeent claim not the fare. 

Ip a kinfman poffefs the feveral property of another, related to him within 
the degree of a fapinda , and three generations of owners do not claim it, what 
{hall be the confequence? Some lawyers reply, the title is not loft; for 
Vrihaspati declares generally, that wealth, joint or feveral, poffefted 
by kinfmen, is not loft to the rightful owner: however, the claim on undivi¬ 
ded property is forfeited in the cafe of filent negleCl during three genera¬ 
tions; as appears from the word “ fucceflion, or partition," vtx a text 
above cited (LXXXII). 


A son, a fon’s fon, and the fon of that grandfon, not the fon of this 
great grandfon, fucceed to the eftate of a proprietor; if then the fon, his 
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ion, and his ton’s ton, die during the life of the owner and leave a foil 
of that great grandfon, afterwards, when the proprietor dies, his wife fuc- 
ceeds to the eflate, although a fon of a great grandfon exift: but, if the 
owner deceafe while the great grandfon is living, and this heir fubfe- 


( * 5 * ) 



quently die, the eflate devolves on his fon, in right of the property 
veiled in him. Such in effedt is the meaning. Confequently, if the 


fon of a grandfon go to a foreign country after the fon and fon’s fon 


have deceafed during the life of the proprietor, and if no intelligence be re¬ 
ceived of his health, then, the owner afterwards dying, the fon. of the 


great grandfon, prefuming his father’s death when twelve years have elap- 


fed without receiving news of the abfent perfon, has performed his obfequies s 
now the fon of the proprietor’s daughter, who refided in another province, 
learning the death of his own maternal grandfather, and the prefumed de¬ 
ceafe of the great grandfon of that anceflor, comes and claims the eflate 
of his maternal grandfather ; and the fon of the great grandfon alfo claims 
it as the patrimony of his father: what is the rule of decision on this li¬ 
tigated queflion? The title either of the daughter’s fon, or of the great 
grandion, on the death of the proprietor, is a matter of doubt; becaufe 
the right of her fon is not afeertained without proof of the great grand¬ 
fon s prior demifej and the title of this heir is not afeertained without 
evidence of his' being then alive, when the proprietor deceafed. It fhould 
not be anfwered, the right of the daughter’s fon mull be adjudged, be¬ 
caufe the certainty of the great grandfon’s title could alone debar him, 
but in this cafe no fuch certainty exifls. It is Ampler to admit the 
great grandfon s title as of courfe debarring the daughter’s fon, though not 
certainly known; for there is no argument to prove, that the pofitive know¬ 
ledge of it is required. It fhould not be faid, the want of any ground of 
choice, on other conflruflions, is alone a fufficient argument in this cafe. 
Were it fo, the fucceffion of the daughter’s fon taking place on the fuppofed 
certainty of the great grandfon’s demife, this male defeendant would have no 
right to the inheritance , fhould he afterwards happen to return; there is no ar¬ 
gument, on which the right of the daughter’s fon could be fubfequently an¬ 
nulled, and property veiled in the great grandfon; and this would become a 
cafe of difficulty. Has not the daughter’s fon a foie right, fince the great 
grandfon has no valid title, under a text cited by Raghunandana 


4 


(CCCLXXXIV), 



MIN IST/f 



( J 5 2 ) 

ICLXXXIV), becaufehc has not poffeffed the eftate? If the great grand- 
fon die on the day immediately following the demife of the proprietor, his 
fon would in this cafe alfo have no title to the fucceffion. 



On this fubjefl it is faid, fince the text exprefles “ property which a man 
has accepted unmolefted by another,’ 1 acceptance alone juftifies a title ; 
hence; even without poffeffion, if he do accept it, the eftate becomes the pro¬ 
perty of the great grandfon, and afterwards devolves on his fon: and this 
is reafonable; for, as neglect annuls a fair title, and bars an incomplete 
one, fo does acceptance juftify an imperfeft title. Accordingly the great 
grandfon gains a right to an aswatPba tree or the like acquired by bis pater¬ 
nal great grandfather. Thus, if the great grandfon, being afflidted by 
difeafe and infenlible at the time of his great grandfather’s demife, do 
not accept the eftate, and die immediately afterwards, the exclufion of 
his fon is acknowledged; for the great grandfon is then dead. In like man¬ 
ner, exclufion is alfo admitted, if he be then afflidted with prefent in¬ 
fancy in a high degree. But, according to the opinion of thofe, who af- 
fert the title of the great grandfon in right of birth alone, under a text 
above cited (Chap. I, Sedt. I, Art. I), his fon may in this cafe fucceed to 
the eftate. This fhould not be affirmed ; for if the great grandfon die dur¬ 
ing the life of the proprietor, to exclude the fon of that defcendant it mud 
ftill be affirmed, that acceptance, without poffeffion taken by an owner, 
is requiftte.* 


Thus fome lawyers expound the law : but that is wrong; for a doubt 
ftill remains unfolved, whether the heir, who refided abroad, being then 
alive and any how learning the demife of his paternal great grandfather, did, 
or did not, accept the fucceffion. As for what is argued, that a fair title is 
not gained without acceptance; that is alfo wrong; for acceptance is only 
mentioned as it difproves filent negledt. Accordingly the,heir, difcove'ring, 
after ten or fifteen years, a chattel appertaining to his father, but unknown 
at the time of that parent’s demife, may juftly take it. Others hold, that, 
in confequence of doubt, the fon of the great grandfon, and the fon of the 
daughter, (hall of courfe take equal fhares. 


Becaufe the collateral heir, not having a title by birth, muft become ow^ier by acceptance, to the ex- 
clulion of a remote lineal heir, who claims in right of birth, T, 

Menu 





Menu declares the right of fucceffion to extend to the great grandfon 
(CCCLXX). To three, to the father, the paternal grandfather, and great 
grandfather, water mull be given in the form of an oblation; for three, 
for the fathe} and the reft, is the funeral cake ordained in the double 
fet of oblatipns; the fourth in defcent is the giver of funeral cakes and 
water to them, nafnely to the father and the reft (the text muft be fo fup- 
plied). A precept, ordaining the gift of funeral cakes, being inferted under 
the title of fucceffion tg heritage, the benefit, conferred on ancejiors by de¬ 
fendants down to thereat grandfon, is exhibited as the ground on which 
they inherit the eftafle. 'fhe fucceffion of a fon and grandfon born in lawful 
wedlock is declared by a text formerly cited (XI). 

Again ; if there be the fon of a fon bom in lawful wedlock, and a fon. 
adopted through donation, then, no fon of the body or other fuperiour clai¬ 
mant being left, the fon given .has a title as ordained by law, and the fon’s 
fon has the fame claim with his father; and if male iffue bom in lawful 
Wedlock, and the fon of a fon given, furv^, that grandfon ffiall take the 
fame allotment with fuch an adopted fon, under the text of CatyaVana 
(LXXIX 2). That a fon given, being deficient in virtue, lhall not take 
the eftate of the paternal grandfather, is an exception to be deduced from 
a text formerly.cited (CXC a). At prefent, the fon of a wife legally ap¬ 
pointed and other inferiour fons fucceed to the eftate of a paternal grandfa¬ 
ther, or other anceftor, who leaves no furviving male iffue: to ffiow this, 
the legiflator propounds the text (CCCLXX). It is therefore proper, that 
fons, improperly fo called, ffiould fucceed to the eftate of a paternal grand¬ 
father leaving no furviving male progeny; and it is declared by an exprefs 
law (XI), that the fon of a fon born in lawful wedldck fhall ftiare the es¬ 
tate of a paternal grandfather, who out lived his male offspring ; for the 
text is fo expounded by Cullu'cabhatta. Confequently, as “ fon,” 
fignifying male ijue, includes the great grandfon, fo “ father” (CXC 2) 
includes the paternal great grandfather. Such is his meaning. 

If the fon given poflefs little, and his fon poffefs much virtue, what 
is the rule of adjuftment ? In fadt, the good qualities of him, who aftu- 
ally takes a fhare, ffiould alone be confidered ; as in the cafe of a blind fon, 
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*mofe offspring, being virtuous, Jba/I take the heritage. At prefent, a third 
part is allotted to a fon given, without inquiring his good or bad qualities 
the fame ftiould alfo be allotted to his male iffue, if he be dead. 


CCCXCVIl. 


Baudha'yanaj*—The paternal great grandfather and grarid- 
father, the hither, the man himfelf, his uterine brother by 
a. woman of equal clafs with the father , his fon, his Ton’s fon, 
and the fon of that grandfon; all thefe, partaking of undi¬ 
vided oblations, fages pronounce fapindas or near kinfmen 
allied by funeral cakes; thofe, who lhare divided oblations, 
they call faculyas or diftant kinfmen allied by family: 
male iffue by males being left, the eftate of the father 
furely mult go to them; on failure of fapindas, the fpiritual 
teacher, the pupil, or the prieft ufaally employed at facri- 
fices, (hall take the eftate; on failure of them, the king. 

“ Partaking of undivided oblations” (avibbaSfadayada) here bears 
various fenfes. That, which is offered (diyate), is an oblation (day a): 
meaning the funeral cake. They, who eat that, which is an undivided 
offering, arc perfons partaking of common oblations. By the word 
undivided” is dignified the eating of the funeral cake together. He, who 
becomes an eater of a funeral cake with another, is (dayada) an eater of 
the oblation prefented to him : this is a fettled rule. Thus, the great 
grandfon taftes a funeral cake with his father, paternal grandfather, and 
great grandfather, at his own. fapiridana (or firft annual obfequies) 
performed by his own fon: the great grandfon is therefore a fa - 
findd; but the fon and grandfon certainly are fo : in like manner three an- 
ceftors, the father and the reft, areal [o fapindas. But Ji'mi/tava'hana 
likewife fays, a fon, a fon’s fon, and foil’s grandfon, are fapindas, becaufe 
the funeral cake is offered by them. Confequently they, who well fa) 
prefent (dadati) a common oblation (ddya) or funeral cake, are perfons 
offering undivided oblations (avibhatfa da'ydda). By the word “ undi¬ 
vided,” the funeral cake of the double fet is fuggefted. Again; uterine 
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divided, that is, to the fame, manes. Confequently a man likewife offers a 
funeral cake to thofe manes , to whom his uterine brothers alfo prefent fuch 


oblations. “ Undivided” alludes to the perfons, to whom the funeral cake 
is offered. He, who gives one to them, who likewife receive fuch, 
offerings from another perfon, is (dayada) his fellow in the prefenting of 
oblations. Such in effefl is the meaning. Again ; they, who eat the un« 
divided oblation of a man, that is, the funeral cake in the double fet 
offered by him, are his fapindas. Thus, the father, the paternal grand¬ 
father, and great grandfather, are fo denominated. 

Would not a brother by a different mother, a paternal uncle, his fon, 
grand Ion, and others, be likewife fapindas? The anfwer is, what difficulty 
follows? Uterine brothers are mentioned in the text to exhibit a portion of 
the fubjed. Would not the fon of a daughter likewife be a fapinda ? 
There is no difficulty, his relation by the funeral cake not being fuch as 
gives him a title to take the heritage. 

Or the term avibbatta dayada may be explained in a fingle fenfe: for 
they tafte an undivided oblation ; and three anceftors, the father and the reft, 
eat an undivided funeral cake with three defendants, the fon and the reft, 
at the fapindana or firft annual obfequies : and “ undivided,” as an epithet of 
oblation, fignifies that it is to be eaten by manes, who alfo tafte an obla¬ 
tion to be partly eaten by the propofedperfon himfelf. Other defcendants of 
the paternal great grandfather are thus comprehended in the fame term ; 
and the mention of “ uterine brothers ” fuggefts this interpretation. That 
expreffion of Baudhayana is indefinite ; it is employed to announce 
w'hat is of courfe true in the chief inftance. If the paternal great 
grandfather was degraded, the defcendants of his father are thereby ex¬ 
cluded: and in like manner the fon of a daughter, and others, maybe 
excepted. There is no difficulty, if a daughter, whether married or unmar¬ 
ried, be not confidered as a fapinda; for (he may inherit her father’s eflate 
on the foie authority of a fpecial law. 

“ Bv a mother of equal clafs;” this is merely intended to declare preemi¬ 
nence. “ Thofe, who fliare divided oblations;” this is the converfe of the 
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former term. He, who only eats a funeral cake at a double fet of oblations 
not offered by a certain perfon; he, who offers not a funeral cake to thofe 
manes, who receive one from that perfon; he, who does not eat a funeral 
cake with another; or he, who offers not a funeral cake to another; is his 
diftant kinfman fharing divided or feparate oblations; the one eats a divided 
offering, that is, an oblation different from that which is prefented by the 
perfon in queftion; another is divided or feparate , that is, he eats not a 
funeral cake with that perfon; a third gives a divided funeral cake, that is, 
he offers one, in the double fet, to be received by other manes; a fourth 
prefents a funeral cake to other manes, than thofe who receive fuch offerings 
from the propofed perfon. Here divifion, like partition of property, muil 
be qnderftood as flgnifying fecondarily the reparation or disjunction of per¬ 
sons, to whom funeral cakes are offered. 

“ Male iflue by males being left;” among the fapindas mentioned, iffue 
of the body being left, the eftate, that is, the heritage, fhall go to them. 
The plural number being employed, many defeendants of the perfon pro¬ 
pofed are underflood in this phrafe. The coordinate right of a fon, 
a fon’s fon, and a fon’s grandfon, is thereby fuggefted ; but the grandfon, 
or other defeendant, whofe own father is living, is debarred by the con¬ 
current text of Catya'yana. That is not right ; for, were it fo, the fon 
of a daughter would alfo have a coordinate title with a fon (fince he alfois ijfue 
of the body). The title of a fon, grandfon and great grandfon in the male line 
is therefore fuggefted by this text; and their coordinate rights are deduced 
from the text of Ca'tya'yana. Or the funeral cake, to be offered by the 
fon of daughter, and other defeendants in the female line., to a maternal 
grandfather or remoter anceftor, is fecondary, as it accompanies the obla¬ 
tions which the father and other anceftors of the male line receive; the fon 
of a daughter is not therefore equal to a fon of the body: hence he has no 
coordinate title to take the heritage. 

On failure of male iffue by males, kinfmen within the degree of a fapinda 
have a right to the inheritance ; and on failure of fapindas, a diftant kinfman 
or faculya: this is evident from the text, and fhall be fubfequently con ft - 
dered. 
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The nearnefs or proximity of kinfmen is a requifite condition under the 
text ot Menu (CCCCXXXIV): confequently he, who is nearer of kin to 
the proprietor, in comparifon with another, {hall alone take the inheritance 
to the exclufion of that remoter kinfman; or he, who is nearer of kin to 
the late proprietor than any other living claimant, {hall take the eftate left 
by him : does it not follow, that the grandfon, whofe own father is dead, 
has not a prefent title, fince he is more diftant than the furviving fon ? 
The anfwer is, this text relates only to the claims of fapindas.: a Ton’s 
fon has a right of fucceffion merely as he is the perpetuated body of bis an- 
cejlor: and he really did fpring from the perfon of his grandfather; for a 
text expreffes, “ the bodies of anceftors are bom again of her” (CXCVJIJ. 
Although the legiflator, having declared three, the fon and the reft, to be 
fapindas (CCCLXX), feems to ordain the fucceffion of him among them, 
who is neareft of kin (CGCCXXXIV), and although this text do not 
allude to the fapindas defcribed by Baudha'vana (for it is pro¬ 
pounded by a different fagej) ftill the following rule of decifion muft 
be eftablifficd to reconcile it with the texts of Baudha'yan a and Catya- 
yana : he, among fapindas (meaning thofe, who are noticed by the fame 
legiflator, namely the fon, grandfon and great grandfon in the male line), 
who is nearer of kin than any other living claimant, {ball take the eftate; 
but the grandfon, whofe father is dead, is not more diftant than his furviv- 
inguncle, for he belongs to another line of defcent. Thus fome expound the 
law. But Cullucabhatta holds, that this text would be fuperfluous, 
if it folely related to fuch fapindas, as are lineal defcendants born in lawful 
wedlock and the like; it muft be therefore intended to authorize the fuc¬ 
ceffion ol a wife and others not mentioned by the legiflator : to the neareft 
fapinda, male or female, the eftate of the deceafed {hall belong. Here 
that term intends fuch as have been mentioned by Baudha'yana; and a 
wife muft be confidered as a fapinda , becaufc Are affifls her hif and in the 
performance of religious duties. 
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CHAPTER VIII. 


ON COLLATERAL SUCCESSION. 

SECTION I. 

ON SUCCESSION TO THE ESTATE OF A HOUSEKEEPER LEAF¬ 
ING NO MALE ISSUE. 

I. A SON, a fon’s fon, and the Ton of a grandfon, have a fair title to the 
il eftate of a deceafed proprietor, although the grandfon and great grandfon 
be more diftant than the furviving father or paternal grandfather of the late 
proprietor: but who {hares the heritage on failure of them? In reply to 
this queftion, the texts of Y a'jnyaw alcya and others are'citcd, 

GCCXCVIII. 

Ya'jnyawalcya:— -A wife, daughters, both parents, bro¬ 
thers, their fons, kinfmen fprung from the fame original 
(lock, diftant kindred, a pupil and a fellow ftudent in 
theology; 

2. On failure of the firft of thefe, the next in order (hares 
’ the eftate of him, who has gone to heaven leaving no male 
ilTue: this law extends to all clafles. 

«« Leaving no male iffueleaving no fon, grandfon, or great grand- 
fen in the malejine, capable of inheriting. Ji mu'tava'haka, Raghtj- 
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n and ana and the reft deliver nearly the fame expofition. In the firft place, 
the wife is heir to the eftate of fuch a deceafcd proprietor ; that is the mean¬ 
ing; and Vp.Thaspati alfo declares it. 

CCCXCIX. 

Vrihaspati:—In fcripture, in law, in facred ordinances, in 
popular ufage, a wife is declared by the wife to be half the 
body of her hujbandy equally fharing the fruit of pure and 
impure a6ts: 

2. Of him, whofe wife is not deceafed, half the body fur- 
vives; how Ihould another take the property while half 
the body of the ozuner lives? 

g. Although diftant kinfmen, although his father and mo¬ 
ther, although uterine brothers, be living, the wife of him, 
who dies leaving no male illue, fliall fucceed to his fhare: 

4. Since fie was previoufly efpoufed in due form, fhe muft 
fupport the confecrated fire; and, after the death of her 
liufband, the widow, faithful to her lord, fb Ji take his 
wealth; this is a primeval law: 

5. Taking his effe&s moveable and immoveable, the preci¬ 
ous and bafe metals, the grain, liquids and clothes, let her 
caufe the feverai srdddhas to be offered in each month, in 
the fixth, and at the clofe of the year: 

6. With food, confecrated to the gods and the manes, let 
her honour paternal uncles, fpiritual parents, daughter’s 
fons, the offspring of her hufband's fillers, and his maternal 
uncles, learned men, unprote&ed perfons, guefls and fe¬ 
males of the family, 

. ^ ' 

In the Vida, in codes of law, in facred ordinances, the wife is pronoun¬ 
ced 



ccd one perfon with her hufband; both are confidered as one. So likewife 
in popular ufage, that is, in the praflice of men, a thing being delivered to 
the wife, it is a valid gift to the hufband ; and a thing being received from 
her, it is a valid receipt from him; in thefe and many other inftances, 
the pra&ice occurs. “ Equally (haring the fruit of pure and impure 
a£ts equally interejled in maintaining the confecrated hearth and the like, 
and in ads juitified by the nuptial fire. Such is the explanation given by 
authors. “ Although his father and mother and near kinfmen be living ;** 
this is merely illuftrative, comprehending daughters and the reft. “ Leaving 
no male iflueleaving no great grandfon or other nearer defeendant in the 
male line : fuch is the fenfe. 

If the wife be half the body of her hufband, may (he not exclufively 
take his wealth, although fons or other male defendants be living? No; 
for it appears from the words of Sanc’ha and Lic’hita, “ the bodies o£ 
his anceftors are born again of her j let him figuratively addrefs his own 
foul in the perfon of his child ” (CXCVII), that a fon or other male def¬ 
eendant is con fubflan tial with the father or other anceftor. 

“ Let her perform the ir add has in each month, and in the fixth, 
and fo forth j” the text fhould be fo fupplied. The double fet of oblations 
muft not be offered, becaufe women are forbidden to perform this rite-: con- 
fequently, the sraddha , and honour fhown to paternal uncles and the like, 
being mentioned under the title of inheritance, file is only competent to the 
performance of thofe rites which are fpecified. But Chande'swara re¬ 
marks, * fome hold that a woman may offer the double fet of oblations ; 
to forbid that, the legiflator enumerates the bdddhas, “ in each month, in 
the fixth, and fo forth.” By the word “ month” are fuggefted the iraddhas. 
offered in twelve fucceffive months; by the term “ fixth” are fuggefted 
two sraddhas celebrated in the fixth month, one before the expiration of it, 
the other performed as ufual; the term “ and fo forth” includes the firft annu¬ 
al obfequies, and the anniverfary sraddha to be performed yearly: hence 
fhe muft celebrate no other obfequies j elfe thofe other sraddhas muft be au¬ 
thorized by other texts j and this precept would be unmeaning.’ 


S s 


Since 


Since a double fet of oblations is offered in the firft annual obfequies, 
Raghunandana and the reft hold, that the performance of this rite by 
a woman muft be deduced from a fpecial text, exprefling that the firft an¬ 
nual obfequies by fapindas, and the anniverfary iradd'has, may alfo be per** 
formed by a wonfen.* 

“ Learned men, unproteded perfons, guefts, and females of the family 
the firft term fignifies verfed in fcience, for it is exhibited in the di&ionary of 
Amera among the fynonyma of learned. “ Females of the family; ” the 
widows of her hulband’s fons, and the reft. Daughters of her hulband’s lifters, 
if deftitute of protedors, are included under the term ** unproteded perfons 
the fupport of them is only neceflary, if they be fo circumftanced. Confequent- 
iy all this ftiould, if poflible, be done at the charge of her hulband’s eftate j 
otherwife (if the funds be inadequate), it muft be done in words only: it is not 
neceflary, that fhe Ihould deprive herfelf of the means of fubfiHence, to fup¬ 
port the uncles and other relations of her hulband, nor Ihould f-he, for that pur- 
pofe, do what ^unauthorized by the law. But her hulband’s father and mo¬ 
ther, being old, muft be maintained, even though the utmoft diftrefs enfue : 
for her hulband was authorized by a text of Menu (Chap. VI, Sed. II, Art. I) 
to ufe irregular means for the fupport of his father and mother and the reft. 

On this fome remark, the pradice of this country goes farther; but, however 
intelligent he may be, a man cannot contemplate every pojfble cafe. Some 
Brdhmanas i pring from a dignified race; thole, who give daughters in marriage 
to them, are exalted with their own lineage; if they do not difpofe of their 
daughters to fuch perfons, reverence is withdrawn ; thefe Brdhmanas accept 
damfels in marriage from many families, but neither maintain thofe wives nor 
their offspring. Such being the notorious pradice, if her hulband have died 
after giving a daughter in marriage to a man fprung from a noble family, and 

* Sixteen drdddbas muft be performed for a Brahmann recently deceased. The firft, on the day imme¬ 
diately following the period of mourning; twelve monthly oblations; one additional sraddha before 
the expiration of the ftxth month; another before the expiration of the year, and laftly the fafmdana, or 
firft annual obfequies, performed on the anniverfary of his death. Thenceforward, obfequies fhould be 
annually celebrated for an anceftor on the date of his death, Uefides monthly trdddhas and other ceremonies 
direfted by Menu in the third chapter of his inftitutes. See Menu, Ch. Hi, v. 24,7. In MU’btlt and 
fome Wher provinces, the obfequies for a Brabmana recently deccafed are abridged, and by a fi&ion 
completed on the fecond day after mourning* T„ 
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that daughter, though virtuous, be not fupported by her own hufband (for, 
according to general practice, he is only bound to fupport his wife, if his father 
in law, with the generofity of his anceftors, allot food and apparel to that wife, 
and, means permitting, give land or the like for her future maintenance;) that 
daughter muft, if poffible, be fupported by her mother. Elfe, how fhall the 
fubfift like an unprotefled perfon, although fhe have a protestor? This very 
pradice is alfo proper in refped of the daughter of her father in law ; for the 
dignity of her hufband was railed by fuch ad of her father in law (befowing 
his daughter on a man of noble birth). The grand daughter in the female line 
muft, if poffible, be likewife maintained; for die alfo is fuch, as is a daugh¬ 
ter ; and perfons of noble birth muft give their female children in marriage 
to men born of noble families. This practice, founded on the rank eftablilhed 
by the mighty prince Ballal a se'na, has been adopted by great perfonages. 
Though not found in codes of law, it is noticed in this place to explain the 
fubjijling pradice. It fhould be examined by the aufpicious learned. Hence, 
either thefe women muft be comprehended under the term “ females of the 

family ” or elfe the ufage of con trading numerous marriages muft be dif- 
continued. 

Consequently die, whofe hufband is deceafed, fhould fupport, in pro- 
portion to her ability, the fame perfons, and do the fame ads, in the fame 
manner, in which her hufband, when living, fupported thofe perfons, and 
did thofe ads. But it is not abfolutely neceffary* that die diould fulfil the fame 
voluntary offices, which her hufband did, fuch as fupporting Brdhmanas refidcnt 
in the fame town and the like. This is deduced from the term “ unproteded 
perfons.” The inference is alfo the fame when any other fucceeds to the eflate 
of the deceafed. 

Others deduce from the expreffion ** honour with food confecrated to the 
gods and the manes,” that pious offerings are alone pofitively direded; hence 
occafional prefents of food and apparel, and the like, are fuggefted, not a fet¬ 
tled maintenance: and this is re a Tollable; for fages have not, by anticipation , 
compofed books in conformity with the prefent pradice. 

Ji mu tava hana too, after faying * the widow /hould give the uncles of 

her 
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her hufband fufficient funds , in proportion to the eftate, for his obfequies 
and for other ceremonies,’ adds, this is fuggefted by the term “ food con¬ 
fecrated to the manes;” (for fo the word is explained in the didionary of 
Am era.) By “ paternal uncles ” are meant the fapindas of her hufband; by 
“ daughter’s fons,” the offspring of his daughter; by “filler’s fons,” the 
children of his fillers; by ‘ 1 maternal uncles ” the family of his mother. 
To thefe, and to others Handing in a fimilar relation, fine fhould give it; 
not, while thefe exift, to the relatives of father; for the text (CCCXCIX 6) 
would be unmeaning: but, with their aflent, fhe may give as much as fhe 
pleafes to the kinfmen of her own father and mother. Na'reda declares 
it (Book IV, v. XIII). 

With food confecrated to the gods and the manes, a widow mult fhow 
due honour to the Ions of her hufband’s daughters, to his paternal uncles 
and the reft. Thus fhe ought not to bellow prefents on the family of her 
own father, without honouring with gifts the family of her ^ufband. For the 
fake of this explanatory repetition the text (CCCXCIX 6) is propounded. 

But others expound the precept of Na reda (Book IV, v. XIII) as fig- 

nifying, that the neareji kinfman. in the family of her hufband has authority 

in the difpofal of property, that is, in donation. She may give a prefent to 

that perfon, on whom the kinfman of her hufband bids her confer one; fhe 

may btflow that, which he bids her give away. The perfon, who receives 

the prefent, is confidered as receiving it from her hufband; ’for Ihc is 

dependant on her lord even after bis deceafe. “ With food confecrated &c. ** 

* 

(CCCXCIX 6); with victuals facred to the manes, that is, with a iraddha 
after death; and with maintenance, that is, with food and the like, during 
life: conformably to the literal fenfe of the verb pri, cherifh and fill. But 
feme lawyers expound the fame phrafe, ‘ honour the paternal uncles of her 
hufband and the reft, at (cavyaj the rites facred to progenitors, and at 
(purta) the rites facred to the gods.’ 

Udayacara explains “ faithful to her lord ” (CCCXCIX 4), firm in the 
^igid duties of a faithful widow. The definition of fuch a woman is deli¬ 
vered by Ha ri ta (Book IV, v. CVII): fuffering pain when her lord en¬ 
dures 


dures it, that is, affe&ed in mind by fimilar anguifh; cheerful when he is 
fo, affe&ed by joy proceeding from his gladnefs; in his abfence, pining 
under the anguifh of feparation, and fqualid through negled of ornaments 
and drefs; who dies when he empires, that is, follows him in death; 
the woman, who does To,* fitch a virtuous woman, we fay, diverting her inind 
from impure defires fuch as luff: for other men and the like, muff: be confi- 
dered as truly faithful to her lord. Confequently, fince (lie cannot herfolf 
offer the monthly drdddhas and the reft, if fhe follow her hufband in death, 
the caufal form of expreflion, in the phrafe “ caufe to be offered,” is per¬ 
tinent. 

She, who is owner of the thing to be offered, muff: command the srdddfrd 
to be given: the fage acknowledges her to be the proprietor of the whole ef- 
tate fo long as ftie live. Other texts muff be alfo expounded in q. fimilar man¬ 
ner. Such is the opinion of this commentator. But that is not admitted by 
ChandeswaHa and the reft; for blamelefs widows, endowed with every 
quality but this of the ftri&efl: fidelity to their lords (which implies their 
burning with the corpfe ), would have no title of fucceffion. That the text of 
Ca'tya yana (CCCCLXXVII 2) would be nearly irrelevant, is an ob¬ 
jection to that interpretation. The remark in the Retndcara , is therefore 
juft, that rigid condud here Signifies the ftri&eft rule prefcribed to widows, 
who choofe to furvive their httjbands * 

Ip the woman be already invefted with the eftate,her enjoyment of it is 
of courfe legal: and it is therefore fuperfluous to fay " let her enjoy it;” f’pi? 
there can be no divine command enjoining that, which is already deduced 
from a fecular maxim. Neither can a pofitive precept, that fhe muft indif- 
penfably enjoy it, be conveyed hy this text; for it would eftablilh a moral 
confeauence; and fhe would be guilty of a fpiritual offence, if fhe fhould 
happen not to enjoy it. Confequently the enumeration of rites is here an ex¬ 
planatory precept; the conftru&ion therefore is, fhe fhall do nothing but enjoy 
the eftate of her lord, that is , the wealth of no other. It muft not be quef- 
tioned, whether the care of property , and the like, be not thus prohibited. 
A rule conveys an exception of that which is fimilar, but not identical ; and 
an explanatory repetition alfo is a fpecial rule: but a preceptive one, which is 

T t different 


different from an explanatory repetition, is nearly technical or founded on ac¬ 
ceptation. Hence the induction, that a widow fhall not make a gift or other 
alienation of her hufband’s wealth devolving on her by the failure of male iffue. 
Accordingly Jimu'tava'han a remarks, a widow fhall only enjoy the eftate; 
fhe ought not to give it away, mortgage, or fell it. It appears from the 
term “ ought not,” that, if fhe do fo, the a£l is valid: but the giver 
fhall be amerced for beftowing that, which ought not to be aliened, as is 
dire&ed by the text of Na'reo'a (Book II, Chap. IV, v. LXVII). 

Raghunandana acknowledges, that, for the purpofe of railing her 
hufband to a region of blifs, a wife may give away property left by him, 
and devolving on her by the failure of male ijfue. Hence it is underffood, 
that flie ought not to do fo for any other purpofe. Va'cheseati bhatt a' 
charya has delivered the fame expofition. BkavadeVa alfo concurs 
nearly in the fame opinion. It is faid in the Vivdda Chintameni, * as wo¬ 
men are declared by pofitive texts, to be incapable of giving away, or other- 
wife aliening, immoveable property bellowed on them by their hufbands, fo 
are they incapable of aliening the landed eftate of their lords.’ Wealth 
given by a hufband here fignifies that, which has been conferred by him 
on his wife to be her abfolute property, as explained by Na'reda 
{XVI). A woman has independent power to give away, or otherwife 
aliene, moveable effects given to her by her hufband, but not im¬ 
moveable property. So the Vivada Chintameni. It appears from this 
declared incapacity and dependance, that the donation is void, being 
made by'a perfon incompetent and not independent. Accordingly a 
woman is pronounced fubjedt to the control of the neareji ktnfman on her 
hufband’s fide, in refpedt of gift, which is an alienation ; as appears from 
the term “ authority ” in the text of Na^eda (Book IV, v. XIII). Mo¬ 
dern lawyers do not concede to this opinion j for the validity of a gift made 
by the owner fhould not be impugned while no fpecial text pronounces it 
void. As for the declared fubjedtion of women to the control of the neareft 
kinfnan, when deprived of hufband and fon, it does not thence appear, 
that the gift made by her is void; for the implied objedt of the 
text is only to fliow fin in not fubjedting hcrfelf to the control of 
fanjmen on the hufband’s fide ; and it coincides with a text of the Maha- 
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bbarata fignifying, that women ought not to wafte the property of their 
lords (CCCCII). Accordingly wealth is given away by a woman for the 
fake of railing her hulband to a region of blifs. As a text formerly cited 
(Book II, Chap. IV, v. XIV) fliows, that immoveable property ought not 
to be given away without the alfent of fons, not that the donation is im- 
pradicable, fo lhould the fame be alfo eftablilhed in the prefent inftance ; 
for the fame reafoning is equally appofite. 

It is argued, that the text of the Mahabhdrata, and that of Ca'tya'- 
yana (CCCCII and CCCCLXXVII 2), declaring prefent enjoyment to be 
the only fruit derived by a woman from her wealthy forbid the transfer of fucb 
property to another ; whence it fully appears, that her difpofal of it at plea- 
fure, otherwife than by the Jimple ufe of it, or by donation for the benefit 
of her lord, as authorized by another text (CCCCI), is invalid. It fhould 
not be afked, why is it not faid, the wife fhares only food and apparel, but 
the brothers or other heirs have the ownerfhip ? Were it fo, they might 
immediately give or fell it. Nor fhould it be affirmed, that the gift is not 
void, becaufe wealth devolving on the wife by the failure of male ijfue is not 
enumerated among things, of which the donation is null, in treating of 
fubtradion of gift . Not being enumerated among thofe, which ought not to 
be given, it would fall into the clafs of things which may be aliened. Is it 
fuggcfted by texts belonging to that title, that this property may not be given, 
or that the gift is void ? On this point, there is no ground of preference. 

But that argument is wrong ; for “ may enjoy,” a term employed in the 
form of an explanatory precept, fully ihows, that a woman fhould do no 
other ad, but limply enjoy the property : whence it follows, that fhe ought 
not to give it away, nor otherwife difpofe of it. In the cafe of an explanatory 
precept, it does not appear, that a different ad is void. Were it fo, it would 
follow from the maxim, “eat certain five-toed animals,” that the ad of eat¬ 
ing fi ve-toed animals, other than the porcupine and the reft of five fuch crea¬ 
tures which may be lawfully eaten, is null. Nor is that admiffible; for it 
does fometimes happen, that human fielh, or that of monkeys and the like, 
is inadvertently fwaliowed, and both confequences of appealing hunger and 
nourilhing the eater do adually follow. No reafoning being offered a- 

gainft 


^WlST/fy 



( >68 ) 


<§L 


gainft the validity of the gift, when the paternal eftate, inherited oti 
failure of nearer' heirs, is given away by a daughter, in preference to 
whom a wife'would have fucceeded, it does not feem congruous, that a 
gift fhould be null, which is made by a wife, who fucceeds in preference 
to a daughter, and who is declared by facred ordinances to be half 
the body of her lord, and who expends property of her hufband during his 
life. It ihould not be anfwered, you yourfelves muft admit the inferiority 
of the wife, compared with the daughter; for you do not prohibit the dona¬ 
tion of the paternal eftate by a daughter to whom it has defeended, but you 
forbid the alienation of her hulband’s eftate by a wife on whom this has de¬ 
volved. Although a daughter be permitted to make a donation, the inferio¬ 
rity of a wife compared with her is not thereby fuggefted; for a widow 
fhould live in the praBice of aufterities, with extinguifhed paflions, refraining 
from pkafurabk food, bed and other gratifications, which fhe may defire; be- 
caufe the ought to devote herfelf, being as it were the property of her huf¬ 
band, to his foie fervice. In like manner, fhe muft not difpofe of other pro¬ 
perty of her lord, urtlefs for his benefit j fhe ought to obferve the rigid duty 
of carefully preferving it. This alio is a duty ftriitly incumbent on her, not 
to appropriate the wealth of her lord to civil purpofes, any more than confe- 
crated property, A gift or other alienation, made by the wife, is therefore valid, 
though b tamable; however, the king, informed by the heirs, fhould duly pun- 
jfh her, not the accepter of that donation ; for no law authorizes his punifh- 
ment, Such is the rule ofdecifion eftabliihed by modern opinions. But the 
text of Na'reda (Book II, Ch. IV, v. LXVII) is authority for chaftifing a 
widow whfi alienee Juch property. 


If nothing ought to be given by a wife, may fhe, Or may fhe not, give mo¬ 
ney to the king by way of fine, when fhe has committed a fin deferving 
pecuniary puniftiment? She muft neceffarily pay the fine by way of atonement: 
the prohibition relates to gifts and payments other than fueh as are pofitively 
ordained. In like manner, if unable to undergo abftinence or other penance, 
fhe muft give a milch cow or the like; and gifts or other alienations muft be 
made for the fake of attaining the region of blifs. 


# 


cccc. 


cccc. 

Vya'sa:— After the death of her hufband, rigidly praaifmg 
the aufterities of a ftudent in theology, the widow Ihould, 
after bathing, daily prefent water to the manes of her hub- 
band from the hollow of both hands joined: 

2. Day after day, let her perform with humility the worfhip 
of deities; and, conllantly falling at appointed times , adore 
Vishnu: 

V 

3. Let her give prefents to the chief of priefts, that her pu¬ 
rity may be augmented; and obferve the forms of aullerity 
prefcribed by law. 

4 * A woman, ever afiiduous in her duty, thus redeems both 
her hulband abiding in another world, and herfelf, O beau¬ 
teous female ! 

Sre Ibould prefeht water from the hollow of both hands, in the form of 
an oblation. Ihe worfhip of Vishnu mull be performed on the twelfth 
lunar day; the muff faft on the eleventh. By the word “ conllantly” it is 
fuggelled, that this Ihould never be omitted on the appointed days, 

ccccr. 

Smriti, cited in the Ddyabhaga tatwa and Madam parijata :—> 
Whatever is moll definable in this world, whatever moll 
delighted her hulband, that mull be given to fome virtu¬ 
ous man, by a widow anxious to gratify her lord. 

No other gift or alienation ought to be made : fo, in the 

CCCCII. 

Mahdbharata ; — Simple enjoyment is declared to be the 

fruit, which women gather from the heritage of their lords; 

, on no account fhould they wafle the -effete of their 
hulbands, 


Uu 


On 


( 17 ° ) 

On this Ji'mu't avahan a remarks, enjoyment might atfo confift in the 
wear of delicate apparel and the like ; but fuch ufe only is approved, which 
is requiiite for the welfare of her body, becaufe Ihe confers a benefit on her 
lord by the prefervation of her perfon. In like manner, gift, or other alie¬ 
nation, for his obfequies, is approved. Accordingly the legislator fays, 
women fhould not wafte the eftate of their hufbands ; and the difiipationt 
of it con fids in expenfes not neceffary for the owner of the eftate. Hence, 
if the cannot otherwife fubfift, hypothecation is permitted; if (he cannot 
even thus maintain herfelf, fale is alfo permitted; for reafon flxows no dif- 
tindion. 

If A fT e& vf ARDS, the legal heirs {hall take it* (CCCCLXXVII z) j 
the meaning is, * after her, they fhall obtain it.’ H-irs are thofc per Tons, 
whom the law permits to take the effeds in right of affinity or relation : in 
ar.fvver to the queftion, whofe effeds? the wife being readily offered as toe 
neareft term in the Jen fence, does it not follow, that a Offer s fon and tne reft, 
who are legal heirs of the wife’s exclufive property, fhall take the eftate? 
No; for, were it ffo, their fucceffion bdng eft.blifhedofcourfe, this precept 
would be fuperfluous. It fhould not be anfwered, that the text (DX 1 U) 
relates to wealth technically called the peculiar property of women; hence 
an eftate inherited on failure of nearer heirs is not included in that law, an4 
this precept is therefore pertinent as ft declares the fucceffion to inherit,, 
ed effeds. That text (DXHI) is not naturally reftrided to the property 
of women technically fo called; thit maxim is therefore propounded to limit that 
law, Confcqucntly he, who would have immediately fucceeded, were (he 
then proved not to he living, fhall alone lucceed when Ihe dies a*ter a 
title has been intermediately veiled in her: this rule, which has the fane- 
tion of Raohun ANPANA, Ji'mu't a V a'h ana 'and the reft, fhould be ref- 
pedled. 

But the authors of the Retnacara and Vivada Cbintameni contend, that a 
wife cannot give away the immoveable property of her hufband, which has 
devolved on her by the failure of male iffue; but (he may giveaway moveable 
eff-< 3 ^ : they expound the text of CatvaVana •(CCCCLXXVII 2) as 
relating to the perfonal eftate of her hufband, which has devolved on her. 

That 
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That is liable to obje&ion j for the text is expounded by Ji'mu'tA- 
Va'hana, as relating to the peculiar property of a woman given her by her 
hufband $ and their expofition is improper, becaufe the text contains the 
words *• after the death of her hufband elfe, fince his eilate cannot devolve 
on his wife unlefs he be dead, it would be fuperfluous to fay, “ after the 
death of her hufband.” 

Va'chesp ati bhatta'charVa explains this law as relating to orna¬ 
mental apparel or the like given by her hufband, and worn by the wife un¬ 
forbidden by him: that alfo is the exclufive property of the woman, under the 
text of Menu ana Vishnu (CCCCLXXVIII). ‘Ornamental apparel, 
though not given by her lord, but worn with his affent, is in fo much only the 
exclufive property of a wife:’ fo the MUbittibi. Herein the Viv&dfi Chin* 
tameni alfo concurs: and h .nee fhe may difpofe,at pleafure, of fueh orna¬ 
mental apparel after the death of her lord} but wliat mud flic do while he 
is living ? This que.ftioni? anfvvered by the lad hemiftichof the .text pf 
Ca'i ya'ya n a, “ as long as he lives, let her preferve it” (CCCCLXXII 2) ? 
confequeptly, her ornamental apparel mud not be given awdy while he 
is living; fince it was not fpontaneoufly beftowed by her hufband, it mud 
be cflab.lifh.ed, that fhe has not independent power over it, as over other 
forts of property poflefFed exclufively by women. This commentator fo ex¬ 
plains the text: he reads the letter & joined to Cj}:, in the lafl meafure 
of the verfe (cjhepayct tat cule nyatbd), and thus expounds that reading; 
if fhe difpofe of it} fhe mud bedow it on his family and no other. Hence 
alfo it follows, that moveables, received on the death of her hufband} 
mud not be aliened at pleafure. 


Among authors attributing various meanings to the text of a legiflator, 
is it not improper to rejedt the opinion of an ancient, led that of a mo¬ 
dern one be contradidled ? It (hould not be argued, that it is proper to fet 
afide the opinion maintained by authors of other provinces (for thefe 
commentators belong to the Mait'hila fchool) in favour of one maintained 
by an author of our own country. They are fometimes cited as authority 
by our own countrymen. The eflablifhed rule of another province i| 
deemed fit by virtuous men of the prefent day. 


The text is thus expounded in the Vivada Rdnacara and other works : in 
refpeB of a i wife , the eftate of her hufband is of two forts ; ..wealth devolv¬ 
ing on her by the death of her hufband, and that, .which is, held by her 
as property, during his life, in right of her'alliance with him, under 
the text which declares property common to the;married pair: wealth 
devolving on her by his death is again of two forts, moveable and immove¬ 
able; the perfonal eftate of her hufband, which has'defcended to her,-fhe 
tnay difpofe of at pleafure under the text above quoted (CCCCLXXVII t); 
but wealth received during his life, at her marriage, on account of her 
alliance with her hufband, fhe mil ft prefejve fo long as r .he live. Suppofing 
his death, where muft it then be placed by the wife ? In reply to that 
queftion, the legillator propounds the law concerning the immoveable 
eftate of a deceafed hufband; fhe muft go (cjhapay'et) to his family, 
meaning to that of her lord; otherwife, that is, on failure of his 
family, fhe may enjoy it, living with her fpiritual parents, namely her 
own father and the reft. It fhould not be argUed, that this text properly 
relates to the gifts of affedionats kindred, as fuppofed by HelaT’udiia 
and the Panjdta, becaufb it is delivered under that head. Were it fo, the 
queftion, what muft be done with the eftate of her lord devolving on her ? 
Would not be fatisfied j the other exposition is therefore proper, in confequencc 
of that queftion ; and authors acknowledge that an interpretation, which 
ref Ives a doubtful and unfatisfied queftion, fhould be preferred to one, which 
accords with the context , and with the fubjedt treated in the place where the 
text may have been propounded » but which leaves the queftion unanfwered. 

The indudion is denied; for, expounding with VaThespati bhatta'- 
Ciia'rya the firft verfe (CCCCLXXV1I a) as relating to the gift of af- 
fedionate kindred, and the fecond verfe (CCCCLXXVII 2) as relating to 
the eftate of her lord which has devolved on her, digreflion is thus avoided, 
and the queftion is fatisfied. 

But other lawyers thus explain the texts of , C a't y a'y a n a 
(CCCCLXX. v 3 and CCwCLXXVII 1 & 2) > having received “ fuch a 
gi^t from affedionate kindred,” that is, wealth prefented, through natural 
affe&ion, by her own father and kinfmen, or by her father in law and the reft, 

fhe,. 
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2. Should any one of them die, or any %w feclude him- 
felf from the world, his lhare fhall not be loti, but devolve 

• on his uterine brother; 

3, But {he, who is his fitter, is n.xt entitled to tale tLefhare. 
this law concerns him, who leaves no mue, nor: v* ,r " ~ >t *‘ 
father, nor mother , 
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: T:Hls agltfi iaes not appear ;|ps0t(^ryj|for2^ participation of. the widow 
is deduced from the word “ ihafe ” in. the text of Vriddha That 

term is not ufed in. {peaking or fucceffion to an eftate, which has been already 
divided? for it carries a reference to fome entire property, and when this pare f$ 

. now inherited, there is no total ef •which it is part. 
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*A widow, who has no male iffue, who 
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. It iQiould not be argued, that this reading (ertifnam ansarn lahhetj refts on 
the authority of J thvj oj a va / h ana and others; but Misra and the reft 
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themfelves: and confequently uterine brothers have a claim before 

the widow, but half brothers alter her: it mrA he rerpftA KUrtmfi* 
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ie widow, but half brothers alter her: ’ it muji be reietted , becauie 
the text of Vruiaspati ffiows the right of the widow to inherit al- 
though an utcrin;brother cxift : and this is reafonable 
vefture of her I.ufbmd’s property, together with his lea vino-no maleilTue 
is a general caufe which veils proper,; in the widow, when divided wlal.fi 
is conlideredj there is no obftacle to prevent its v< 
though tlie^vealth be undivided or be held by reunited parceners. The li- 
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rnitation of divided property is there improper, becaufe it would be trouble™ 
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fome to prove, and no law ordains it. But th<*G> arp npw^/.l^re 


aiviuea weattri 
g in her, even 
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tmem. I his is alfo held by J/m u t ava'h an# and the reft. 
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Cb ANDt'sWaiA, finding in the text of Vndd’ha Menu (CCCCVIII) 
the words, « who rtrffly performs the du.ies of widowhood,” and deeming 


it irregular to treat that as a fuperfluous term, which may 

. 

ind'fpevfahIe condition, affirms, that a wife, who does, fo, 

to a ^tighter, to a brother and the reft ; and file, wh< 

perform the duties of widowhood, though not guilty of 
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*' The quotation was partial, I cue the verfc ;it large from the ethical treatife of Chanac 
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merely maintained by her huiband’s brother and kinfmen, under the text 
of Ha'rx'ta: but an adultrefs Ihall be banifhed from the houfe, con¬ 
formably with the precept of Na'reda (CCCCV 2 ). 

CCCCIX. 

Ha'ri'ta A woman, widowed and young, is untra&able; 
but feparate property mull always be given to women, that 
they may pafs their deftined life. 

Succession to heritage, in right of good qualities only, does aftually oc¬ 
cur in the cafe of adopted fons. Since a woman has not yet performed the 
duties of widowhood and the like, how can fhe have a title to the 
inheritance immediately after the death of her hufband t She has an imme¬ 
diate title, becaufe fheis difpofed to perform thofe duties; but afterwards, 
if her propensities happen to change, the forfeits the right, which fhe had 
fully pofTeifed. “ Young ” is mentioned in the text of Harita, as indi¬ 
cating the poflibility of adultery. By youth, that age is not ftridly meant ; 
for any woman, though young, who is known to be well difpofed, has the 
right of inheritance by univerfal confent By the term «« untraflable ” is 
fiiggefted the negled of the duties of widowhood. They confift in 
refraining from the leaf of betel, from undion, from eating off veffcls of 
zinc (Book IV, v. CXXX1V), and from Sleeping on abed (CXXXVj and fo 
forth, and in Arid abftinence on the eleventh lunar day, and in other ads 
of mortification. 

ccccx. 

PaiYhi'nasi —The effe£ta of him, who leaves no male if* 
fue, go to his brother; on failure of brothers, his father 
and mother ihall take the heritage, or his wife not diftin- 
guiihed by good qualities, his diftant kinfman bearing the 
fame family name, his pupil, or a fellow iludent in theology. 

The wife not eldeft, that is, not fenior by her virtue , or, in other words, 
not diftinguiftied by good qualities, is heirefs on failure of the father and 
mother; fuch is the fenfe of the text: and that concerns wealth acquired 
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by the man himfelf without ufing the property of his fire. The claim of a 
brother is prior to that of a father or mother, becaufe he is firft entitled to 
perform obfequies fo»the deceafed. Brothers of the whole and half blood 
fucceed in order according to the benefits conferred by them; but, although 
they are conferred in unequal degrees, among whole brothers, by an elder, 
and by a younger one, flill, fince there is no difference in the degree of 
benefit arifingfrom the funeral cake offered by them in the double fet of ob¬ 
lations, they do not fucceed In order, but inherit jointly. The reafon is this; 
an heir being fought for the eftate of one, who has left no male ifiue, ids 
brothers and his parents being propofed, both claims feem equal; ( for thefe 
confer benefits by fharing the funeral cake offered in the double fet of obla¬ 
tions, and by giving birth to him; and his brothers do fo by prefenting 
the fingle and double fets of oblations, which he was bound to tfLr, 

and by performing his obfequies;) admitting, therefore, the greatei weight 

of rites relative to another world, his brothersfhall inherit, like fons and the 
reft, before his father: but his half brothers fucceed after thofe of the whole 
blood, becaufe they are not qualified to offer the pdrvana for his mother. 
Among uterine brothers, although an elder one be not competent toper- 
form the obfequies of the deceafed, it a younger brother exifl, they 
have a joint title, becaufe age and qualities are not confidercd in the claims 
to this inheritance: elfe the lame rule would exifl in the fucceffion of. 
fons; for the elded performs the obfequies of his father. This fhould alfo 
be underfW in the cafe of half brothers. The order, in which a father 
and mother claim fucceffion, fhall be explained hereafter; and that order 
mud be obferved in this inftance. But, if the property were acquired with 
fupplies received from the father and the reft, the claim of parents precedes 
even that of a brother, as ordained by Yajnyawalcya; becaufe the 
benefit of aiding the acquifition of wealth is greater than any other ; and 

becaufe they are related in thefirji degree without an interval. 
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On failure of thefe, “ the wife, not diftinguifhed by good qualities, fall 
inherit (CCCX). By this epithet, and under the text of Ya'jnyawal- 
cya^CCCXCVIII), fhe, who performs all the preferred duties of wi¬ 
dowhood, claims the fucceffion before a brother. 
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The expreflion “ leaving no male iffue,” fignifies ‘leaving none male 
or female,’ the laft term being underftood. It confequently fignifies ‘leav¬ 
ing no fon, nor virtuous wife, nor daughter.’ In like manner, fince the 
daughter’s fon precedes a brother in offering the funeral cake in the dou¬ 
ble fet of oblations ; fince he performs the obfequies of the deceafed in pre¬ 
ference to the collateral kindred; and fince the text of Vruiaspati pro¬ 
pounds his title ; the brother can only claim the fucceflion after the daugh¬ 
ter’s fon. 

ccecxi. 

Vrihaspati:— -As flue (the daughter) becomes owner of her 
father’s eftate, although kinfmen be living; fo likewife 
her fon is acknowledged to be the heir of the eftate left by 
his mother and maternal grandfather. 

Consequently the virtuous wife has the firft claim to the wealth ac¬ 
quired by her hufband, who has left no male ifliie; next, the daughter; 
after her, the fon of a daughter; in default of him, the uterine brother ; on 
failure of fuch, one by a different mother; after thefe, the fon of a 
whole brother; next, the fon of a half brother; on failure of them, the 
mother; if (he be dead, the father; if both be deceafed, the wife poflefling 
few good qualities: but a mere maintenance fhall be given by the heir to a 
widow wholly deftitute of virtue: on failure of a wife poflefling few 
good qualities, the fucceflion devolves on diftant kindred and the reft. 
The order, in which daughters fucceed, may be feen under the proper head ; 
and the authority, on which a brother’s fon takes the heritage, will alfo be 
found in its place. 

This order of fucceflion beingTftablilhed in the cafe of wealth acquired 
by a man himfelf, the very fame fequence fhould be followed in the cafe of 
wealth acquired with fupplies received from the father and the reft. How¬ 
ever, the reverfed order of father and brother, founded on the diftindtion of 
various forts of property, fhould not in that cafe be adopted ; but the order 
of fucceflion, propounded by Ya'jnyawalcya and the reft, muft, in fuch 
an inftance, be followed, if the wealth were acquired with fupplies received 

from 


from the father and the reft: finceawife, pofleffing few good qualities, is not 
then confidered as conferring any benefits, the order ftiould not in that cafe 
be broken to interpofe her bet-ween thefather and brother. In whatever text it 
is ordained, that a mere competency for fubfiftence (hall be given to the 
wife, it muft be underftood of one, devoid of good qualities. A wife pof- 
feffinglittle virtue muft lifcewife be fupported by brothers and the reft; for 
the proprietor was bound to maintain her. As for the text of Sanc’h a, it 
muft be confidered as appofite, when a father, or brother, takes the eftate 
of his fon, or brother, In the precept of De'vala (CCCCIV) order 
fignifies the fequence which is of general notoriety; and that is found in the 
texts of Vishnu and the reft. ChandeWara thus expounds the law. 

V CCCCXII. 

Sanc’ha: —To the childlefs wives of brothers and of fons, 
ftri&ly obferving the condu& preferibed, their fpiritual 
parent muft allot mere food, and old garments which are 
not tattered. 

But fome add by way of fupplement to the opinion of ChandeWara, 
that food and apparel mull be given, under the text of Sanc’ha, to the 
childlefs widow of a fon or brother, by her father in law, her brother in 
law and the reft, who take the eftate of her deceafed lord : and fuch nearly 
is the practice as obferved by certain perfons. Thus he, who takes the 
eftate «f another, muft give food to his widow and the reft, whether the be 
daughter in law or After in law of the heir. If he cannot fupply her main¬ 
tenance, he muft not take the eftate of the deceafed, fo long as fuch a widow 
furvive. But the allotment of food and apparel to both thefe widows is not 
always indifpenfable; for they are not enumerated in-the text of Menu 
(Chap. VI, Sec. II, Art. I) among perfons who muft be maintained at all 
events. However, they fhould, if poftible, be fupported; for.finceVRi- 
jt aspati, treating of the fucceftion of widows (CCCXCIX), dire&s that 
Ihe, who is firft, by the text of Menu, in the order of fucceflion to the eftate 
of him who leaves no male iflue, (hall honour learned and unprote&ed per¬ 
ils and the reft, the fame ought likewife to be eftablifhed in the cafe of 
another heir. 


This 
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This opinion of Gh ahd^swa r a is ftri&ly conformable with the Utter 
of the Jaw, but it “contradi&s the opinion of Ji mu^t ava^ian a. On this 
head, the laft mentioned author affirm?, that the wife has a prior right, be¬ 
fore brothers and the reft, to the property of him, who leaves no male iflue ) 
for the texts of Ya'jnyawalcya and Vishnu (CCCXCVIH and 
CCCCXVIII) intend that order of focceftion. But the word “ women,” in 
the text above cited (CCCCV 3), relates to females, other than the legal wife 
of the deceafed : and thefe are never entitled to the whole eftate of one, who 
leaves no fon j for it is forbidden to diftribute wealth “ among women, ig- 
“ norant men, or fuch as negled their duties and no fpecial law ordains 
their fucceftion as it does the inheritance of a wife and the reft. But a wo¬ 
man legally efpoufed, a daughter, and the reft do inherit, by a fpecial law, the 
eftate of him, who leaves'no male iffue j for they are not barred by the ge¬ 
neral precept. 

CCCCXIIi. 

Wealth was conferred for the lake of defraying facrificesj 
therefore diftribute it among honeft perfons, not among 
women, ignorant men, or fuch as negleft their duties.* 

Accordingly the king, who fucceeds, on failure of all heirs, to the 
eftate of any man except a Brcibmam, mud: maintain the wife of the late 
proprietor, as ordained by Nareda (CCCCV 3) j for, in fpeaking of a 
legal wife, the eldeft is meant. The feniority of wives is not regulated by 
age or good qualities,- but by clafs (Book IV, v. XLVI). In ages, other 
than the Cali, marriages; were contracted in various tribes, and fome- 
times with women of the four clafles ; in fuch a cafe, that wife, among 
three or four, who was equal in clafs with her hufband, had prece¬ 
dence. Such is the order of feniority by clafs. If a Brdhmana have not 
efpoufed a Brdbmani woman, may not a CJhatriya , or, on failure of her, a 
Vaisya, be his eldeft wife ? Therefore does the iegiflator add, “ to all fuch 
“ married men, the wives of the fame clafs only (not wives of a different 


* Cited at length in other chapters ; hut only partially quoted in this place. I infert it here, for a 
reafon which will appear at the end of the full Seftion of Chapter IX, T. 
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“ clafs by any means) rnuft perform the duty of perfonal attendance, and" 


“ the daily bufinefs relating to afts of religion” (Book IV, v. XLVIIj. 


CCCCXIV. 


Menu:—F oil he, who foolilhly caufes thofe duties to be 
performed by any other than his wife of the fame clafs, 
when hie is near at hand, has been immemorially con- 
fidered as a mere Ckanddla begotten on a BrdhmanL 

But it is confcquently admitted, that, on failure of wives equal in clafs,, 
thole duties may be performed by one of another tribe : however, thofe a£ls, 
which may be done by his wife who fprung from a different clafs, mull only 
be performed by one belonging to the tribe next below him. Vishnu de¬ 
clares it (Book IV, v. XLIX). Hence a Brahmani'N\fe performs thofe duties 
for a Brahmana ; on failure of her, the CJhatriya, in the cafe of the utmoft 
diftrefs} but not his Vatiyd or "SiUrd wives, though actually efpoufed : fuch 
is the opinion of Ji'mo'tavahana. Admitting, that Faisy& and Sudrd 
women may not affift him in the performance of religious duties, ftill what 
can oppofe their feniorit-y on failure of other wives fuperiour in clafs ? This 
is objected by certain authors: dill, however, no difficulty enfues j for, if 
a Brahmana have only efpoufed women of the commercial and fervile tribes, 
the VaiSjd, but not the v udra, may in that cafe inherit as his wife. But, 
if women of the four cl iffes have been efpoufed, the CJhatriya and the reft 
are entitled to maintenance only, bccaufe they are not legal wives* in a Jlritt 
Jertfe. It fhould not be obje&ed, that {till the obligation on the king to 
maintain the inferiour wives of the proprietor is not appofite, becaufe the 
legal wife alone does, in that cafe, inherit the eftate. If ffie be dead, or if 
the inheritance be refufed by her, it may be neceffary that the other wives or 
concubines ihould be maintained by the daughter, brother in law, or other 
heir, or lajily by the king. This may fuffice on the fubjefl of marriages 
contracted in the fourclaffes; for they are now prohibited. It has been, 
hq^ever, noticed by Ji'mu'tava'han a to obviate the feeming contradiction 
between texts of legiflators. 

* Throughout this glofs On v. CCCCV, faint is employed as lignifying the firft or legal wife; and 


ii/arji, as fignifying any other wife inferiour in rank. 
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Consequently the wife legally efpoufed is foie heirefs of the eftate of 
her lord, whether feparated or undivided, whether reunited or remaining dif- 
united, although a daughter and the reft be living. But “ wife” (bharya)vx 
the text of De'v a l a fignifies legal wife fpatni ); for it relates to the fpecial 
cafe of the dijlinguijhed one. “ Order,” mentioned in that text (CCCCIV), 
alludes to the ftquence propounded by Ya'jnyawalcya and the reft. In 
the text of Pai't’hi'nasi (CCCCX), the conftru&ion muft be taken from 
remote terms; the eldeft wife, or the father or mother, fhall take the eftate of 
him, who leaves no male ilfue ; on failure of them, it goes to the brother. 
This precept of law is thus propounded by him. In no text ordaining the 
allotment of a competent maintenance, does the term legal wife (patni) occur. 
Raghunand ana and the reft, following the opinion of Helavodka 
and the author of the Calpateru , thus reconcile the feeming contradiftion. 
This alone is accurate. 

In following the opinion of Chandeswara, the practice of good men 
is infringed by admitting the prior claim of a brother; and that opinion contra- 
difils the text of Menu (CCCCXXXIV). According to the interpretation 
of J i'm ut a V ah ana, if a man die leaving two wives equal in clafs, the 
eldeft alone has a right to his eftate ; for, on the concurrent texts of Dac- 
sha and Vishnu (Book IV, v. XLIX and LI), and by the law above cited, 
the term legal “ wife” ( patni) fignifies her, who was married from a fenfe of 
duty. 

Madanapala holds generally, that, among wives of all tribes a diftri- 
bution fhall be made as among fons of four dalles. He adds, after the 
death of the woman, on failure of her own daughters and their male iffue, 
the daughter of another wife of her hufband fhall fucceed. Hence it 
appears to be his^pii^lifr^l^ after the death of a woman, her heirs 
fhall inherit the property. According to the interpretation of Raghunan- 
dana, Jimu'tava'hana, Misra and Chandeswara, the heirs of her 
hufband claim the inheritance, a text cited under one title being explained 
as carrying an allufion to another; but, according to Madanapa'jla, 
the fame text being explained as confined to the title under which it is pla¬ 
ced, the heirs of the wife take the heritage. This concife expofitioa may 
fuffice. On 
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On the point above noticed, the opinion of Ji'mu't Avakian a cannot be 
.let aiide by that of Cha ndeWara, becaufe they are equal in merit and 
defedt. But fome trifle muft be given to difloyal wives. In like manner, 
it appears from the condition “ ftri&ly performing the duties of widow¬ 
hood,” that a mere competency for fubfiftence {hall be allotted to women, 
who, though not guilty of adultery, do not Ilridly perform the duties'!)! 
•widowhood. Since a fon devoid of good qualities is declared incapable of 
inheriting (CCCXIX 3 and 4), furely the fame Ought to be eftablifhed, if a 
wife be deftitute of virtue. But, if Ihe perform fome of the duties of wi¬ 
dowhood, fhe has a title to the eftate becaufe file does not wholly fail in 
ohferving fuch duties. 


But others argue, becaufe the text above cited (CCCCIX) in effefl ex- 
prcfTes, that a widow devoid of good qualities fhall have food and apparel 
only; and fince it is declared by the text of FriddbaMEuu (CCCCVIII), 
that fhe only has a title, who ftri&ly performs the duties of widowhood ; and 
fince Vr in'V spati, immediately after ordaining the fucceffion of the wife, 
propounds the feveral duties to be performed by her, fuch as obfequies and 
the like (CCCXCIX) ; and fines a wife confers no benefits on her lord, if 
fhe be not virtuous; it follows, that a virtuous widow inherits the eftate, 
hut one devoid of good qualities has no claim : the rule is not deduced from 
the difference of wives equal and unequal in clafs; for inferiority of tribe is 
not exp raffed in any one text concerning the allotment of a competency for 
fubfiftence; and it is reafonable, that a wife unequal in clafs fliould, in this 
cafe alfo, receive a fhare in the fame form with partition between the fon of a 
wife equal in clafs and the fon of one belonging to an inferiour tribe: however, 
unequal diftribution according to the clafs of the women, and partition of any fort 
between wives of the fkmehufband, have not been noticed by any legiflator. 
What then is the purport of the text of Pai''t’h^ )||asi (GGCGX) ; fince it 
would contradict the practice of good men, if the interpretation of Chandes- 
war a be followed ; fince it is feemingly inconfiftent with the text of Menu ; 
and fince there would be no certainty, if remote terms be joined in conftrue- 
tiot^ for the fame is alfo poffible, in the texts of Yajny awalcy a and the 
reft ? If a woman, whofe hulband is deceafed, raife up two Ions to him by 
appointment of her fpiritual parent, and, abandoning them, cohabit with 
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the natural father of thofe children ; in that event, fhould any of thofe fons of 
the wife die leaving no male ifflie, the text of Pa^t’hi'nasi is applicable 
to the cafe : and, in that inftance, ** parents ” rauft be underftood to fignify 
the father and mother of his natural mother. A wife not eldeft is in every 
cafe debarred by a brother and the reft. Or elfe this precept, “ the effects 
of the deceafed go to his brother,” relates to property acquired with fup- 
plies from that kinfman’s eftate. 

According to theopinion of Ji'mi/t a va'hana, fince the wife has an in- 
tereft in the wealth of her hufband during his life (CCCCXV), and lince thete 
is nothing to annul her property after his deceafe, how can her hufband’s bro¬ 
ther and the reft, in any inftance, have a claim to the eftate.? To^this it is an- 
fwered, no for it is eftablithed that her property is a&ually loft by the lapfe 
of her hufband’s right. Accordingly the property of the wife is devefted 
even when the effects are given away by her lord. Thofe, who affirm, that the 
allotment of a fhare to the mother , when partition is made among fons,* is 
founded on her ownerlhip of the father’s eftate becaufe fhe was his wife, 
accordingly contend, that a fhare of the diftributed wealth muft be allot¬ 
ted to a wife of the father, whether the have or have not a fon, and whether 
partition be made before or after the death of the father. Accordingly Biia- 
vaDeVa remarks on the fucceffion of a widow, that a wife had a claim oh 
theeftateof her lord even during his life, by the texts of Datta (CCCCXV)j 
and, after his death, fhe fliall have an equal fliare with her fon, by the fame 
authority (CCCCXV 2). Does it not confequently appear, that, according 
to the opinion of thefe lawyers, the wife of the proprietor fliall receive a fhare 
from his brother and the reft, as fhe would from his fon ? 

CCCCXV. 

Datta Wealth is common to the married pair.t 

2. After the death of her lord, the mother fliall have < 
equal fhare with her fons. 

* There has been lingular inaccuracy in the quotation of texts concerning the ihares of mothers \ 
important law, here quoted, is unnoticed by the compiler in its proper place : 

lt The mother of fons, making a partition after the death of their father, lhall alfo take a Ihare.** 

+ I can no where find the text cited at full length ; this much of it has been frequently quoted ; but 
author of it is here named for the lirft time; and he does not rank among legiflators, T. 
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To the queftion thus propofed the anfwer is, the exigence of fiich fecon- 
dary property is fupplied by allotting a competency for lubfiftence ; but an 
equal fhare is given by fons becaufe fhe is, in refpedt of them, mod: vene¬ 
rable. 

But the property of her hufband, devolving on the wife by the failure of 
nearer claimants, defcends after her death to the legal heirs of her hufband, on 
•the concurrent opinion of many authors. 

GCCCXVI. 

Vrihaspati: —Those near or diftant kinfmen, who, be- 
coming.her opponents, injure the property of a woman, 
let the king chaffife with the punifhment of a robber. 

The widow mull defray the education and nuptials of an unmarried 
daughter. Such is the fucceflton of a wife to the eftate of him who leaves 
no male ilTue. 

II. On failure of her, the eftate defcends to the daughter, by .the text of 
Ya'jnyawalcya (CCCXCVIII) and rule of Vishnu. 

CCCCXVII. 

Vishnu :—The wealth of him, who leaves no male iffue, goes 
to his wife ; on failure of her, to his daughter; if fhe be 

• dead, to the fon of a daughter; if there be no. fiich grand - 

✓ 

Jon , to the father; in his default, to the mother; on fai¬ 
lure of her, to the brother; if he be dead, to the brothers 
fons: in default of thefe, to the remoter kinfman; on failure 
of kindred, to one defcended from the original flock; if 
there be none fuch, to the fellow fludent; on failure of 
him, to the king, except the property of a Brahmana.* 

,/Menu and Vrihaspati propound the daughter’s claim (CCX and 

* Partially quoted in this place. There are many various readings of this text, I here combine the 
tcadings moft approved, T. 

CCXXIV i). 
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lcgiflator declares what qualifications are 
required of a daughter, that {he may inherit the eftate of her father 
(CCXXIV a). The order of fucceffion, fays Ba'laru'pa, is, in this cafe, 
the fame which is ordained by the text of Par a Vara. 

CCCCXVIII. 

Para's ara :—The unmarried daughter {hall take the inhe¬ 
ritance of the deceafed, who left no male iflue; and, on 
failure of her, the married daughter. 

It fhould not be argued, that all this relates to the daughter who has 
been appointed to raife up iflue for her father ; and that the term “ not 
appointed,” in the text of Vr ihaspati (CCXXIV a), relates to her who 
is fele&ed by an implied intention without a formal declaration. It is 
ordained by Menu, that, if a fonexift, fuch a daughter fhall have an equal 
lhare with him. 

Misra. 

Consequently a daughter, though not appointed to raife up iflue to 
her father, fhall inherit, as appears from the terms, “ him, who left no male 
iflue.” Are not thofe terms employed to {how, that fhe takes the whole 
eflate of him, who leaves no fon born in lawful wedlock j for the texts, re¬ 
lating to the fucceffion of a daughter, and of her fon, are delivered by 
Menu among precepts relative to an appointed daughter? Since he has 
propounded no feparate law concerning the claim of a daughter, thcfe'texts 
mull; be taken as intending by implication the fucceflion of daughters 
in general. It fhould not be objected, that their right of inheritance is 
not ordained by codes of law. The text of Ya'jnyawalcya, ex- 
prefiing “ this rule, concerning the heritage of him who has gone to 
heaven leaving no male iflue, extends to all daffies” (CCCXCVIII a), de¬ 
clares the fucceflion of a daughter to the eftate of him, who leaves no fon 
begotten or adopted, neither one born in lawful wedlock, nor an appointed 
daughter or the like; and the text of Vishnu conveys the fame implied fenfe. 
According to the opinion of thofe, who contend, that the fon of the ap¬ 
pointed daughter becomes the adoptive fon of her father, there is no differ¬ 
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cncc whatfoever between an appointed daughter and any other female 
offspring. Neither can the terms “ leaving no male iflue” fignify * leaving 
* no fon properly fo called.’ Were it fo, the wife and the reft would inherit 
in order, although a- fon of the wife begotten by akinfman, or other adoptive 
fon, exift. Nor is that intended by lawgivers and commentators. This 
concife expofition may fuffice. 


<§L 


On failure of unmarried daughters, a married one claims the heri¬ 
tage by the text of ParaVara above cited (CCCCXVIII). Such is the 
notion of Jimu tavahana and many other authors. Chande'swara 
and the reft do not contradid that opinion ; it fliould therefore be adopted. 
A diftindion is admitted in refped of married daughters: the, who may 
poffibly have a fon, and fhe, who adually has male iffue, Ihall alone take the 
inheritance, not Ihe, who is barren or widowed j for the text of Na ked a 
(hows, that daughters confer benefits through the means of their offspring; 
and precepts of Menu, on the fubject of inheritance, declare the conferring 
of benefits to be the foie ground on which refts a title to take the heritage 
(CCCLXX and CCCCXXXIV). 


■ ccccxix. 

Na'reda :—If there be no foil, the daughter is heirefs by pari¬ 
ty of reafon; for fhe keeps up the progeny f fince a fon and 
a daughter both continue the race of their father. 

Here progeny intends fuch defendants as give the funeral cake; for he, 
who does not offer it, conferring no benefit, is in nothing different from 
one who is not a defeendant, or who is the offspring of another man. But 
a daughter’s fon is a giver of oblations, not his fon, nor her daughter; for 
the funeral; cake ftops with him. So Jimutata'iiana, with whom 
Dicshita concurs. Confcquently, neither a daughter, whofe fon is dead, 
but who has a fon’s fon, nor Ihe, who has female iffue, inherit, though they 
were not barren. ' , - --"a 

7 ccccxx. 

Dev ala:—T o unmarried daughters a nuptial portion muff 

be 
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be given out of the eftate of the father; and his own 
daughter, lawfully begotten, lhall take, like a fon, the ef¬ 
tate of him who leaves no male iffue. 

Under this text, the virgin daughter, by a woman equal in clafs and le- 
gaily efpoufed, can alone claim the inheritance; not a daughter by a woman 
not legally efpoufed, nor one of a different clafs, nor one begotten on the 
wife by a kinfman, nor any other adoptive daughter ; for fons begotten on a 
wife by a kinfman, and other adoptive fons, being noticed by the law, are 
alone legal iffue; but fuch daughters, being unnoticed in codes of law, are 
not fo. The fame diftinftion fliould be alfo underftood in refpeft of a mar¬ 
ried daughter, who would be debarred by an unmarried one. 

On this fome lawyers remark, fince the text of Na'r.eda, Which pro¬ 
pounds fucceffion in right of benefits conferred, is not cited by Raghu nan- 
dan a under the head of fucceffion of female iffue, therefore barren and wi¬ 
dowed daughters inherit immediately after thofe who have or may have 
fons. This feems to be his opinion. It ffiould not be afked, how can they 
claim the inheritance, fince they confer no benefits ? Were this a valid 
obie&ion, it would contradid the affertion of Ji'mu'tava'h Ana and 
Rag HUN AND AN a, when treating of fucceffion to the feveral property of a 
woman, that barren and widowed daughters fucceed on failure of others, 
becaufe they alfo are iffue of the mother . It ffiould not be a. 1 , that they in¬ 
herit as iffue of the mother , becaufe a text, treating of fucceffion to the feveral 
property of a woman, exprefles, “if a married woman leave no iffue, her 
“ hufband ffiall take her property.” Since the words “ daughters” .and 
«* married” occur under this head, both may inherit as married women, 
and as daughters. It ffiould not be objected, that the commentator hast 
not exprefsly faid, that barren and widowed daughters may claim the heritage 
in this inftance, as he has faid, that they fucceed to the feveral property 
of their mother; he does not therefore admit the fucceffion of barren and 
widowed daughters. Neither does he, like Ji 'motava'hana, affirm, that 
they do not inherit in certain cafes ; he may have left unnoticed the contrary 
affertion of a former author, although his own opinion admits their fuccejfion. 
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It fhould not be argued, that benefits, conferred through the oblation of 
the funeral cake in th e pdrvana, conftitute the lole ground, on which refts 
the right of fucceffion to the property left by a man, as appears from the text 
of Menu (CCGCXXXIV) immediately following the precept above cited 
(CCCLXX) ; but any benefit whatfoever is fufficient foundation of a title 
to inherit the feveral property of a woman. There is no authority for filch 
an induction ; and pupils and the reft, though not conferring fuch benefits, 
do fucceed to the property left by a man. Nor fhould it be anfwered, they, 
who afford not fuch advantages, only inherit the eftate left by a man, on failure 
of perfons conferring benefits through the oblation of a funeral cake in the 
double fet or pdrvana, Were it fo, the facceflion of a daughter would bft con¬ 
trary to law. Nor fhould it be argued in reply, that ffefe confers fuch 
benefits through the means of her fon. Were it fo, a filler, a father’s lifter, 
and the reft would alio claim the heritage. Nor fhould it be anfwered, 
that women, not exprefsly pronounced capable of inheritance, are excluded by 
a text above cited (CCCCXIII). Such a maxim is not infringed by affirm¬ 
ing the title of barren daughters and the reft to inherit the peculiar property 
of a woman, on failure of perfons who offer the funeral cake in the double fet 
of oblations j and that maxim is not admitted in the cafe of property exclu¬ 
sively held by a woman. As a daughter’s fon hi this inftance fucceeds before 
a great grandfon in the male line, fo does a daughter inherit in preference to a 
fon’s. fon. ' ■■■*' -■■■■•'*< ; ^ 
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If this indu£lion bepropofei, the anfwer is, that is admiffible; the bar- 
ten and widowed daughters may fucceed on failure of heirs including dijlant 
kindred, if a precept be found to this purport “ the pupil fhall take the inhe- 
** ritance of him, who leaves no daughter,” like the text above quoted, “ the 
“ hufband fhall take the property, if the woman leave no iffuebut, if other 
female offspring have a prior title, and the barren and widowed daughters have 
no fubfequent claim, while a giver of the funeral cake in the double fet of ob¬ 
lations exifls, they do not fucceed on failure of heirs including diftant kindred, 
fince no text (hows their title diredly or indirectly. Such is the accurate 
/ opinion of Jimutava'hana. 

Introducing the appointed daughter into this difquifition, Jimu'ta- 

va'hana 



V Ail AN/, has varioufly difcufted the fubjed. Since the appointment of a 
daughter to ?aife up tfuefor her father is now forbidden, the argument is not 
here inferted for fear of unneceflarily enlarging the book, but it may be thus 
abridged ; if the appointed daughter die having borne no fon, her wealth, 
{hall be taken by her fitter and the reft, but, if (he die after bearing a fon 
ho deceafed, it (hall be inherited by her hulband and the reft. 

After the death of a daughter, by whom (hall property, which goes to 
her, be taken? To this Ji'mutavahana replies, if (he was invefted 
With the right while unmarried, and die after a fubfequent marriage, it de¬ 
fends, on the failure of her, who was invefted with the right, to thofe mar¬ 
ried daughters and fo forth, on whom it would have devolved upon the ori¬ 
ginal failure of an unmarried daughter never invefted with the rightit does 
not defcend to her hulband and the reft, for that fucceffim relates to the pe¬ 
culiar property of womens The meaning is, fince it is (hown by a text o£ 
law (CCGCLXXVII 2), that, on failure of a wife invefted with the right 
offuccefion, thofe heirs of the former owner, who are declared entitled to 
the inheritance on the original failure of a wife never invefted with the title, 
namely a daughter and the reft, (hall fucceed to that property; the right of 
a daughter and of a daughter’s fon, who are inferiour to a wife, is therefore 
proved by the rule, that the greater includes the lefs, exemplified by the ftaff 
and bread. Or wife is an indefinite term intending Women in general; the 
fame inference follows. 

If they be iiiferiour to a wife, as here affirmed, does it not follow, that 
the heirs of the original owner (hall take the property after the death of the 
daughter’s fon, or even after the demife o( the pupil and the reft ? Neither is 
this confident with common fenfe, nor acknowledged by numerous other au¬ 
thors, nor conformable with logical reafoning j for no authentick text ordains 
it, and the fon of a daughter’s fon ought not to be prevented from taking the 
cftate of his father, the inheritance of which falls within the feven lawful means 
of acquiring wealth. Therefore does the commentator add, “ or wife is an 
indefinite term” &c. Confequently the making appofite what was not 
pertinent in refpedt of wealth devolving on a wife and the reft, is continued in 
the laft part of the glofs; apprehending a defedt in the former, the commenta¬ 
tor reconciles it in the latter expofition. To 


To this fome lawyers objeft the want of proof, that her own female ilTue, anti 
t-he fon of her fitter, and other heirs of a daughter, can only claim the pe¬ 
culiar property of the woman; for the texts of Menu and Vrihaspaxi 
(CCCCLXXXV- and DXIII) ordain generally the fucceflion of daughters 
and the reft to any property of their mother and fo forth ; and, alhough re- 
ftrided by the precept of Catyaj yana (CCCCLXXVII 2), which numer¬ 
ous authors confider as relating to wealth which has devolved on the wife by- 
failure of nearer heirs, ftill there is nothing to. rcdrift: thofe texts in other 
cafes. Again; if a daughter, a fifter’s fon and others can only take the 
peculiar property of a woman, then, {hould wealth have been acquired by 
her mother, or by his mother’s fitter and the reft, in the praftice of arts, 
commerce or the like, there would be no certainty who may claim it after 
the death of the acquirers. But this commentator admits the foie right of a 
woman to that, which fife herfelf earns by arts or the like; for he explains 
the text of Menu (Book III, Chapter I, v. L 1 I 2) as merely implying 
her fubje&ion to control; and expounds “ the dominion of her hufband,” 
in the text of Ca'tya'yana (CCCCLXX), as fignifying his independent 
power, by which he may feize it, even though not differing extreme dif- 
trefs : although the dominion of a hufband be there propounded, the un¬ 
certainty in regard to wealth, which a widow has gained by arts or the like, 
is not obviated : the dominion of her hufband’s family and the reft over her 
acquifitions does not follow; for no law ordains it. If it be faid, wealth, 
which a woman acquires during coverture by arts or fimilar means, is not 
her peculiar property, by the terms of the text (CCCCLXX), but 
any other effefts are fo; and the expreflion, “ the feparate property of 
a woman is declared to be fixfold” (CCCCLXII &c.), is intended to 
except a left, not a greater number, as is acknowledged by commentators; 
the anfwer is, there ftill is an inconfiftency on the opinion of Jimu tava- 
hana : for the wealth, which a woman acquires during coverture by arts 
or the like, cannot well he comprehended in her feparate property; and, 
.if it were comprehended in it, her hufband would not have independent 
power over it. Does not the peculiar property of a woman fignify generally 
that wealth, poffefted by her, over which her hufband ought not to exercife 
independent power, and that which Ihould be inherited by daughters and the 
reft, excepting what is acquired by arts or fimilar means; for different fen fes 
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of a term are in many inftances admitted according to the difference of the 
fubjed? Then what is the'definition of the term “ peculiar property of a 
Woman ?*’ If it be explained wealth received on her account, excepting that 
which has devolved on her by failure of nearer heirs; what is the ufe of that 
exception, or whence is it deduced ? Again; the obfervation, “ wife is an 
indefinite term,” is impertinent; for the word wife is not contained in the 
text (CCCCLXXVII a), and there is no proof that it fhould be under- 
llood: it is only inferred from the correlative term hufband. It fhould not 
be argued, that it does not follow from the infertion of the correlative term, 
that the wife of the late proprietor is intended; for it is not fo fhown in 
the maxim, * preferving the bed of her lord inviolate, fhe may enjoy the 
eftate of her fon,* nor in other inftances t neither can that be inferred from 
the words “ gift or heritage (daya) of her hufband,” which occur in 
the preceding text (CCCCLXXVII a), for thofe terms, explained as 
fignifying wealth given by her hufband,* might be repeated in interpreting 
the fubfequent text, which would therefore relate to fuch gifts of her 
hu/band: of courfe the word wife mull be underflood not inferred. \ 
This fhould not be argued ; for, if fome term mull be underllood, it 
may be woman, or fome other equivalent word; and the fubjed, govern¬ 
ed by the adive term “ enjoy,” being fought, “ gift of her hulband” 
mu ft be repeated from the preceding text, or “ eftate of her hufband devolv- 
“ ing on her” mufl be underllood. Again ; this text does not convey a ge¬ 
neral maxim, that a“ woman (hall enjoy the heritagefor fillers and 
and the reft might in that cafe obtain the eftate left by a brother: it is mere- , 
Jy an explanatory precept limiting the right to fimple enjoyment; and this 
is founded on the text of another legiflator expreffing, “ fhe fhall only 
“ enjoy the eftate, which has devolved on her by failure of nearer heirs, 

“ and not give it away or fell it.” There is no proof, that wife here 
fignifies woman in general. If it be faid, a fufficient argument may be 
drawn from this reafoning; ‘fimple enjoyment being granted to a wife, 
who is firll in the line of eventual fucceffion to property devolving on col¬ 
laterals, the fame is alfo proper in the cafe of other female heirsthe laft 
chftindion would he fuperfluous, fince it muft be equally admitted, that 
a daughter’s fon, a pupil and the reft are likewife incapable of giving 
away or felling the eftate: the wife is not firft in the eventual fucceftion 
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to an eftate, but the fon alone is fir ft heir the law knows not any diftinc- 
tion between eventual and direfl fucceflion; this and the words, wealth 
devolving on collaterals , are ufed on fome occalions by certain authors for 
the fake of their accepted fenfe : however, the term direft or lineal fuccefllon 
is employed for the purpofe of explaining , that the heir is fubjeSl to the control 
of his own fon and the reft, in the difpofal of wealth which has devolved on 
him as fon, grandfon, or remoter defcendant of theformer proprietor. There¬ 
fore wealth devolving on a fon or other lineal fucceffor, and on a wife ox collate 
teral heir, muft be called heritage, becaufe it is obtained in right of affinity 
or relation. Thus, if the maxim be eftablifhed, that a wife fir all /imply enjoy 
the eftate, a queftion ariling on the expreffion “ after demfe, the legal heirs 
fhall take it;” after the death of the wife muft be affumed, ‘not after the 
dem'fe of any woman. 1 This term here fignifies a female human being ; and 
wife denotes a married woman. By difcuffing the objections and anfwcrs 
on the infertion of thefe feveral terms, and the confequent inferences , the 
volume would be needlefsly enlarged: both the quefiions and the anfwers are 
therefore omitted. But, though not direCtly fupported by the text of any 
legiflator, or concurrence of any commentator, the opinion delivered by 
IimutaVa'hana is refpe&ed by many lawyers. However, he only fays, 
that wealth, which has devolved on a daughter, goes after her death to the 
heir of her father; he has not exprefsly affirmed, that a daughter lhall not 
aliene an eftate which has defcended to her: but, if it be faid, the general 
maxim, that, after a woman, the legal heirs of the former male proprietor take 
the eftate, cannot be deduced without eftablifhing a general rule, that a wo¬ 
man fhall merely enjoy an eftate which has devolved on her; it then follows, 
thatfuchis his meaning, but not otherwife. 

According to the opinion even of thofe lawyers, who acknowledge the 
property of the hufband in that, which his wife acquired by arts, fhe 
fhall exclufively obtain fuch wealth after the death of her hufband, even 
though a fon or other defcendant exift; and after her death, her own heirs 
fhall take it: otherwife, by parity of reafoning, a father, having dominion 
oyer his unmarried daughter, ought to have property in wealth, which file 
acquires by arts; yet that has not been mentioned by any legiflator. 
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If the daughters be numerous, a diftribution is made. Such is their fuc- 
ceflion, 

III. On failure of female ilTue, the fon of a daughter is heir, according 
to Ji'mu'tava'hana and Raghunandana. BiiavadeVa, obfervi g 
“ daughters” expreffed in the plural number in the text of Ya‘jnyawal- 
cya (CCCXCVIII), and inferring the implied comprehenfion of daughters 
both fruitful and Jlerile, and of the daughter’s fon, becaufe the plural number 
would other wife be unmeaning, alfo admits this fuccefion* The reafoning, 
approved by Ji'mii't ava'hana, is pertinent on this interpretation ; for he 
pronounces both daughters capable of inheritance. The word, taken 
in a fecondary fenfe, here intends both a daughter and her male offsprings 
as fon, in the text of Ya'jnyawalcya (CCCXCVIII 2), lignifies 
male ijfue> that «, a fon, a fon’s fon, and the fon of fuch a grandfon. The 
fenfe is the fame in the text of De'vala (CCCC1V). But the reading of 
the rule of Vishnu, immediately after the words ‘ on failure of her, to the 
daughter, ’ “if fhe be dead, to the fpn of a daughter ” (CCCCXVJ 1 ); is 
not acknowledged by Ji'mu'tava'hana j for he has not cited that part of 
the rule, under the head of fucceffion of a daughter’s fon. That reading 
is approved by Bhavade / v a. But the text of Vishnu, cited by Go'vinda 
ka'ja, is univerfally acknowledged to be fufficicnt proof of the right of a 
daughter’s fon. 

ccccxxr. 

Vishnu: — On failure of fons, and of their male iffue, the 
fons of daughters fhall obtain the property; for the male 
offspring of a fon and of a daughter are equally qualified 
to perform obfequies for men of all claffes. 

" v .1 tv, .'iff >- - , viM > > ;■ ■ 

Chande'swara alfo fuggefts the title of a daughter’s fon in preference 
to brothers, by citing the text of Vr i haspati, with thefe words premifed, 

* immediately after a daughter, and the fon of a daughter.’ 

CCCCXXII. 

Vr ihaspati : — On failure of them, uterine brothers, and 

ions 



fans of brothers, kinfmen bearing the fame family name, 
pupils, and learned priefts, are entitled to poflefs the eftate. 

From the difference of benefits conferred, and on the reafon of the law, 
his title ought to take effefi even before that of parents. The benefit con- 
ferred confifts in the oblation of a funeral cake to the proprietor by the foil 
of his daughter (CV). In refpedt of another world, the benefit conferred 
by parents confifts in their {haring the funeral cake which fhould have been 
offered by the proprietor; but, in fucceflion to heritage, procreation appears 
to conftitute a fuperiour claim, compared with the acceptance of the funeral 
cake 5 and the oblation of it does fo , when compared with procreation; for 
it is fhown, that a fon and the reft take the heritage, although a father, or 
ether anceftor, be living. 

“ On failure of them,” that is, in default of a daughter and of a daugh¬ 
ter’s fon, mentioned in preceding texts, “ brothers” are the heirs. Such is 
the meaning; and this fuppofes the failure of parents, as will be hereafter 
explained. The preceding texts are two, one of VrThaspati quoted in 
a former chapter (v. CCXXIV 2) and another (CCCCXI) cited by Bho'ja- 
deva with thefe words premifed, " Vr'ihaspati, on the fucceflion of a 
daughter who is, or is not, appointed to raife up ijfue to her father 

It fhould be here remarked, fince Gotama declares the mere intention 
to be a fufficient caufe of confidering a daughter as appointed to raife up 
iflue to her father (CCXXVII), “ not appointed” might be explained, r/ot 
nominated by an exprefs declaration that fhe is taken to propagate her father’s 
i-ace, but appointed by an implied intention ; yet it is almoft fruitlefs fo to 
expound it, and it contradi&s many authors: that interpretation fhould not 
therefore be adopted. However, this text of VrThaspati does not foleiy 
propound the right of a daughter’s fon, whofe mother was not feleffed to raife 
up ijfue to her father ; for it may beappofite as relating to the fon of a daugh¬ 
ter appointed by an implied intention. Confequently, on failure of the 
fivers of a principal funeral cake, namely the fon, the fon’s fon, and the fora 
of fuch a grandfon, the daughter’s fon, who gives a fecondary funeral 
cake in the double fet of oblations, is heir; that is propounded, as confirm¬ 
ed by the reafon of the law. Then 
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Then the title of a fan ’s grandfon, whether in the male, or female line, 
may be fuppofed to precede that of both parents, by parity of reafoning, and 
becaufe the text of Vrihaspati is nothing to the purpofe. No; for this 
only declares the right of inheritance founded folely on benefits conferred ; 
and the precept of Vis h nu, cited by Gc/vinda ra'ja (CGGGXXI), is the 
ground on which refts the title of a daughter’s fon;. and it is declared that 
he confers benefits (CV). It fhoirld not be argued, that the text of Vish¬ 
nu relates to the fan of an’appointed daughter. The terms, “ who leaves n6 
fon nor Ton’s fon” would be inexplicable. It cannot be true, that the fon of 
an appointed daughter, though acknowledged to be a fon’s fon in contem¬ 
plation of law, claims the eftate after the iffue of a fon begotten in lawful 
wedlock; for it is eftablifhed, that his mother has a {hare of the eftate at the 
fame time with the fon of the body (.CGVI). 

Thus the grandfons of a fon, both in the male and female line, 
are not comprehended in the texts of Ya'jnya-Cvalcya and the reft, by 
taking the terms of the precepts in a fecondary fenfe. Accordingly no ancient 
author has afjfertdd the title of both to take the heritage. 

As for the rematk* that the texts of Men*/* which are cited by JVmu- 
tava'hana to prove the right of a daughter’s fon (CCXX y'Scd & CCVII), 
relate to the fon of an appointed daughter, becaufe fhe is mentioned in the 
context; the right of a grand fort in the female line rauft neverthelefs be 
fomehow deduced from the implied fenfe of thefe texts, to obviate difpa- 
ragement of the legiflator, fince it has not been feparately declared by 
Menu; like the expreflidn “the fun is fet” in fpcaking of ablutions at twi¬ 
light, and of other duties to be performed at the claje of the day. 

The Ifearrted do not pofitively hold, that, after the death of a. daughter’s 
fon, the heirs of his maternal grandfather lhall take the wealth which had 
devolved on him; but his fon or other heir lhall alone take fh*t property. 

Again; if daughter’s fons be numerous, adiftribution muft be made. 
In that cafe, if there be two fons of one daughter and three of another, five 
equal (hares mufl be allotted; they lhall not firft divide the eftate into 
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two parts, and afterwards allot one {bare to each fon : for fuch -a mode of 
diftribution is only ordained in partition among the fons of fons ; and the 
reafoning is not equal, for a Ion’s fon, whofe own father is dead, receives 
a (hare from his uncle, but the daughter’s Ion, whofe mother is deccafed, 
does not receive a {hare from his mother’s lifter. 

As the daughter, begotten by a man himfelf on his wedded wifeequal in 
clafs, is alone heirefs of her father’s eftate by the text of Devala 
(CCCCXX), fo the fon of fuch a daughter alone fucceeds, as grandfon, to the 
eftate of his maternal grandfather. This alfo fhould be underftood. From 
the expreffion, “ who leaves no fon,” it appears, that, on failure of appoint¬ 
ed daughters, the right devolves on one, who has not been yet given in mar¬ 
riage ; and hence alfo it muft be underftood, that the fon of any daughter, 
though Jhe • were not appointed to raife up iffue to her father, is heir. 

But Tome lawyers contend, that a daughter’s fon can only claim the 
fuccellion, on failure of all the heirs enumerated, from the wife to the king 
(CCCXCVlII); or, fince there can hardly be a failure of the fovereign, in 
default of all thofe heirs preceding him. That is wrong j for, immediately 
after mentioning the daughter’s fon, follows, the text of Vri haspati, “ on 
“ failure of him, brothers &c” (CCCCXXII); and he does confer benefits* 
Madanapa'la alfo affirms the fuccellion of a grandfon in the female line, 
immediately after a daughter. The right of inheritance does not folely 
follow the benefits conferred. 

Misra confiders the texts of Vrihaspatt and the reft as relating to the 
fon of an appointed daughter ; and he explains the precept of Vishnu alfo 
(CCCCXXI) as relating to the fori of an appointed daughter and as intended 
to authorize his fucceffion to the whole eftate, like the text “allthefe 
“ adopted fons are pronounced heirs of a man who has no fon by himfelf 
“ begotten” (CXC 3). 

/Bur Govinda Raja contends, that the claim of a grandfon in the fe¬ 
male line precedes even that of a daughter. It is wrong j for this grand¬ 
fon is fecontiary in comparifon with the daughter, fince he becomes the oftl 

fpring 


fpring o/ bis grandjire through her; and her prior right is proved, becaufe 
VrThaspati compares her fon’s claim to her own (CCCCXI). 

On the death of a daughter’s fon, who has received the heritage of his 
maternal grandfather, his own fon claims the eftate; becaufe it had be¬ 
come the property of his father; and becaufe no exprefs law refills his 
right. This Ihould be noticed. Such is the fucceffion of a daughter’s fon. 
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IV. On failure of them, the mother is heirefs by the text of Yajny- 
awalcya (CCCXCVIII): thus the Retnacara and Chintameni. It flhould 
not be argued, becaufe the term “ both parents ” fignifies father and mother, 
that both lhall inherit jointly. The text of Vishnu propounds their fuc- 
ceffive rights ; “ on failure of her, (namely , the widow of him who dies leav¬ 
ing no male iffue,) the wealth goes to his daughter ; if {he be dead (and leave 
no fon), to the father; in his default, to the mother” (CCCCXVII). Ac¬ 
cordingly Vr Thasp ati propounds the fuccellion of the mother without re¬ 
ference to the father. 

CCCCXXIII. 

Vrihaspati :—The mother muft be confidered as heirefs of 
her fon, who dies leaving neither wife nor male iffue; 
or, with her confent, the brother may be heir. 

Here “with confent” fignifies with the acquiefcence of the mother. But 
the Pdrijdta expreffes, the term is illullralive, comprehending the father: the 
meaning therefore is, * with confent of both parents.’ Of what ufe is the 
fandlion of the father, for the fame eflretT follows the affent of the mother, 
who had a right to the fucceffion ? That is wrong ; for indirect acquiefcence 
is here meant, which may be exprefled in thefc or other words, “I take 
it not;” there is no occafion to fuppofe a formal declaration of confent in 
thefe words “ do you take it.” 

Menu alfo declares, that the mother inherits (CCCCXXIV). The fuc¬ 
ceffion of the father on failure of her is intended by Ya'jny awalcya, 
as appears from his precept, and from the texts of Vishnu (CCCCXVII) 

and 
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and of Menu (CCXXIII). Such is the opinion delivered in the Retnacara 

and Chintameni. 
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GCCCXX 1 V. 

Menu:—Of a fon, dying ehildlefs and leaving no widow, the 
mother final! take the eftate; arid, fhe alfo being dead, the 
paternal grandmother fhall take the heritage on failure of 
brothers and nephews. 

But JimUtaVahana and the reft read the text of Vishnu 
(GCCGXV 1 I), “ on failure of her, it goes to his daughter; if there be none, 
to the father; in his default, to the mother.” Confecpiently, on failure 
of the daughter's fon,- the father is heir ; in default of him alfo, the mo¬ 
ther : as for the texts of Menu and VrGhaspati (CCCCXXIV and 
CCCCXXIII), they muft be underftood as afpofite on the failure of the fa¬ 
ther. The argument, on which this refis , is fubjoined : a daughter’s foil is 
preferable to a father, becaufe he offers a funeral cake to the deceafed, and 
two, which the deceafed was bound to offer; but the father would have' 
ihared a funeral cake offered by the late proprietor, if the latter hadfurvived, 
and prefents two, which he was bound to offer: the father is therefore iri- 
feriour to t he daughter’s fon in fefpeft of one funeral cake, becaufe the ac¬ 
ceptance of it is fubordinate to the oblation; arid the mother is yet inferiour 
to him, becaufe file merely fhares a fingle cake which would have been offered by 
the deceafed. A text of Menu (GCL 1 V) is alfo proof of the inferiority of the 
mother compared with the father. Her fuperiority above the brother and 

the reft will be confidered in its place. 

" 

The different rules of decifion beirig founded on different readings of the 
text of Vishnu, there is no certainty on this point; for neither reading 
can be reje&ed, finee both are cited by refpeUed authors. It fhould ndt be 
anfwered, the argument delivered by us, and other reafons ftated in the 
./ treatife of Ji'mu't ava'hana, prove the fuperiority of the father. More ar¬ 
gument might be brought to prove the preeminence of the mother: for ex- 
• ample, her importance declared in an authoritative text. 
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A mother furpaffes a thoufand fathers, for Ihe bears and 
nourifhes the child in her womb; therefore is a mother 
moft venerable. 

If the veneration due to her exceed the refpeft due to a father a thoufand 


fold, how can the text, cited from the Parana by Madhava'charVa, 
be relevant ? 


By law the father and the mother are two reverend parents 


of a man in this world; however adorable the goddejs of 
the earth, a mother is f ill more venerable: 

2. But, of thofe two, the father is preeminent, becaufe the 
feed is chiefly confidered; on failure of him, the mother 
is mojl revered ; after her, the eldeft brother • 

He himfelf thus reconciles the feeming contradiction j this relates to a 
father, who gives inJlruBion to hit fon in the whole Veda, after performing 
the ceremonies on conception and all other holy rites which perfect the 
twice-born man: otherwife the mother is moft venerable. Accordingly the 
text of Menu is alfo pertinent. 

Menu -A mere achdrya, or a teacher of the gayatri. only, fur- 
palfes ten upddhyayas; a father, a hundred fuch dcharyas; 
and a mother, a thoufand natural fathers. 

He, who, for his livelihood, gives inftrudion in a part only of the Veda 
or in grammar and other vedetngas and the like, is an upddhyaya or fublec* 
turerjhe, who girds the pupil with the facrificial cord, and inftruefts him in 
the whole F Ida, with the law of facrifice, and the myfteries or facred upani - 
Jhads, is mac&arya, So Ma'dhavacharya following the text of Menu/* 

Vya'sa :—Ten months a mother bore her infant in her 


* Chapter 2 , v. 140 and 14U 
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Womb, fullering extreme anguifh; fainting with travail 
and various pangs, fhe brought forth her child; 

2.. Loving her Tons more than her life, the tender mother 
hjuflly revered: who could recite all her merits, even 
though he Ipoke a hundred years? 

By citing other texts from the Purdnas , the volume would be unneccffa- 
tUy fwelled.j (or this reafon they are omitted. The Teeming difficulty is 
thus reconciled ; title to refpedt is no caufe of inheritance": were it fo, who 
could take the effate, while both parents exift ? But benefits conferred by 
his own aft, and near relation by the funeral cake, are the grounds, on which 
rejis the claim of an heir: now the father is fuperiour by the benefits, which 
he confers: therefore he has the right of fucceffion even though the mother 
be living : and the reading approved by J f tvr c/ta v a^h an a muft be follow¬ 
ed in the text of Vishnu (CCCCXVII) j for Ya jnyawalcya declares. 
If two texts differ, reafon, or that , which it befl fwpports , mull in 
practice prevail, when the reafon of the law can be fiown” 

But other lawyers argue, if the eftate of a fan devolve on his mother. 
While the father lives, {fill the latter has the foie right to it ; for it 
not her exclufive property, being different from gifts received before 
the miptial fire, or at the bridal proeeffion, or the like ,- and, while her hnf- 

band lives, nothing is acknowledged to f>e her exclufive property, except 
that, which was given to her. 

The father is heir on failure of a daughter’s fan; and the mother, in 
default: of the father: the opinion of J imu'tavahap and fhe reft is reft, 
pe&ed by many lawyers as that which fihould be now followed in pra&ice. 

Afte r fhe death of a mother, who has inherited the effate of her Ton, the 
heirs of her peculiar property ffiall not take the fucceffion, but the heirs of the 
Ton. So JiWtava'hana. It fib all not be aliened by the mother in her 
life time: this alfio is affirmed by the learned, to be the opinion of JiWta- 
vahana, Misra alfo afferts, that fhc has no power to give away, or 
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othcrwife aliene, property, which devolved on her by failure of nearer heirs < 
This lawyers affirm to be a fettled rule. 

V. On failure of the mother, brothers take the eft ate, by the texts of 
IfA'jNYAWALCYA, VlSHNU, Vr IH ASP ATI, MeNU, GoTAMA (who ufes 
the word elded; as an illuftrative term intending all brothers), De'vala 
and Catya yana (CCCXCVIII, CCCCXVII, CCCCXXII, CCXXIIf 
CCCCIV &.CCCCXXV). 

Go'tama:-The wealth of deceafed brothers ™es to the 

eldeil and the reft . 

CCCCXXV. 

Catya yana -On failure of male ilfue, the father {hall 
take the eftate acquired by his fon after partition, or the 
brother, or the natural mother, or the paternal grand- 
mother, in regular order. ° 

Here the order of fuccelEon, to which the texts of De'vala and Ca'^ 
tya'yana allude, follows the precepts of Yajnyawalcya and the reft. 
Such is the opinion of JiWtava'h ana and others; Chande'sw ARAalfo 
mull be underftood as affienting to that opinion : but Misra, in expound- 
ing-the text of Ca'tyayana, alleges a two fold eftabliffied cafe; the father 
ffiall inherit what had been acquired by him, and the brother and the reft 
£ba!l fucceed to that, which had been gained by a collateral relation. On 

h>9 Jnter P^ tati °n ^ muft be inquired, what lhall become of property 
inherited from anceftors and fo forth. ChandeWara infers from a 
text above cited (CCCCX), that, on failure of a wife diftinguilhed by good 
qualities, of a daughter, and of a daughter’s fon, the brother is firft heir of 
property, which he, who leaves no male iffue, had himfelf acquired: in do- 
In others, both parents; or, if thofe be dead the wife not difiinguifhed 
by good qualities and fo forth. Bat J.MtnvAH.ta and the reft affirm, 
that, on failure of the wife, daughter, and daughter's fon, the father, mo- 
ther, and brothers, in order, take every fort of property. 



In the text of Ya'jnyawalcya, the term being exhibited in the plural 
number, it is thereby fuggefted, that brothers varioufly diftinguilhed have 
a right of inheritance. Although their relation might be confidered as An¬ 
gle, in as much as it is the affinity of a brother, it is neverthelef's diftin- 
guiffied into many forts, to intimate their fuccefiive titles. That order of 
fucceffion is fubjoincd ; in the firft place, a reunited brother by the fame 
mother fhall take the eftate of one, who leaves no maleiffue; on fai¬ 
lure of fuch, the uterine brother not reunited, and the reunited one by a 
different mother, have equal claims; in default of them, the half brother 
who is not reunited. So Raghunandan a and Ji'mutav ahana. The 
proofs are fubjoined. 

Ji / mx/tava / hana exprefsly fays ; in collateral fucceffion, the uterine 
brother has the firft claim, as declared by the text, “ an uterine brother 
fhall tranfmit and receive the heritage to and from his uterine brother, as be 
happens to live or die.’* 

CCCCXXVI. 

Ya'Jnyawalcya Two brothers, who, after their forisfa- 
aniliation, have both reunited themfelves to the family of 
their father, fhall reciprocally tranfmit and receive their 
eftates, as they happen to live or die; and fo fhall two 
uterine brothers.* 

Consequently Ya jnyaw alcya, having propounded in general terms 
the fucceffion of brothers, whether by different mothers, or by the fame, 
whether reunited or not (CCCXCVIII), lubjoins this text for the fake of 
exhibiting a diftindtion, by virtue of \vhich, if a fingle brother have both 
claims, as related by the whole blood and as reunited, he bars all the reft. 
The lhare of one reunited brother, who deceafes, another reunited one Ihall 
receive, and fo forth ; but a whole brother, not one by the fame father 
only, fhall alone receive the fhare of a reunited brother by the fame mother. 
A fimilar opinion is delivered in the D'pacalicd. 

* This vcrfion of the text is tranfcribed from a manufcript of Sir William Joiies. It i» varioulljr 
explained in the fubfequentcomnientar/. T* 
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CCCCXXVII. 

Ca'tya'yana :~On failure of nearer claimants, reunited bro¬ 
thers ffluft be confidered as heirs of thofe, who are reunit¬ 
ed, and difunited brothers of thofe, who are difunited; 
for they reciprocally lhare the ejlates if they have no pro¬ 
geny. 

Brothers, who are not reunited, take not the fhares of thofe, who die 
after reunion; but difunited brothers mud be confidered as heirs of thofe, 
who die difunited : “on failure of nearer claimants,” that is, in default of a 
Wife and the reft. The lafh terms of the text are joined in the appofition 
called dwand'iva. So Chandeswara. Thefe terms are added to {how 
the reafan of the precept; the meaning therefore is, ‘ becaufe they- are 
‘ competent to take each other’s fhares, when they have no iflue this 
alfo feme lawyers affirm. By expreffing in general terms, that reunited 
brothers are heirs of their coparceners, it is intimated, that a reunited bro¬ 
ther of the whole blood fucceeds to the exclufion of one, who remains fepa- 
rate. Va'chespati Misra alfo obferves, that literine brothers, who are 
not reunited,'do not take the heritage. Confequently, if there be whole 
brothers, one of whom is, and the other is not, a coparcener, the reunited 
brother by the fame mother has the foie right of fucceffion by confent of 
many authors. 

But if two reunited brothers, one by the fame, the other by a 
different mother, claim the fucceffion, what is the rule in that cafe? To 
this Chandeswara replies, the meaning of the text (CCCCXXVI) is 
this: on the competition of brothers of the whole and half blood, the whole 
brotner lhall alone Lake the eftate. Accordingly, 

CCCCXXVIII. 

Viihat Menu :—If a brother by the fame mother be living, 
one by a different mother ihall not take the eftate; 
the law is the fame even though it be immoveable pro¬ 
perty ; but, on failure of the whole brother, one of the half 
blood may indeed poffefs the eftate. 
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This is.reafonable j for it Is faid by JiWtavahana, if one have two 
claims, as brother by the fame mother and as reunited, he bars all other 
claimants; therefore the reunited brother of the whole blood is foie heir to 
the eftate of the deceafed; but, on failure of him, the difunited brother 
by the farhe, and reunited one by a different, mother, have equal 
claims; becaufe one is brother of the whole blood, though difunited; the 
other reunited, though brother of the half blood : and ChandeWara re¬ 
marks, «thus it is fhown, that relation by the whole blood is a ground, on 
which even a difunited brother may take the inheritance f fince there are 
arguments, oh which both may claim the fucceffion, it is therefore declared,' 
that both tliall inherit: and MisrtA obferves, ‘a brother by a different 
inother, having reunited himfelf to the family, fhall take the eftate of his 
half brother; but not tinlefs he reunite himfelf:" an uterine one, how¬ 
ever, may take the inheritance, even though he do not reunite himfelf 
to the family (interpreting the text by connecting remote terms). The 
following precept is explicit. 

CCCCXXIX. 

Ya'JnyawalcYa A brother by a different mother, if he 
return after partition to the family, not any other half 
brother, fhall inherit the eftate; but a whole brother, 
even without returning, lhall fucceed to it, not a difunited 
half brother by the fame father only, except on failure of 
the ref* 

The term employed in this text figniffes brother by a different 
mother; having returned to the family, he may take the eftate of a co¬ 
parcener, but not that of a half brother who is reunited : it is thus fhown, 
that he can only inherit the eftate, when he had returned to the family. 

“ A whole brother ;” * one who fprings from the fame father and mother; 
in fliort, an uterine brother. “ Not reunited ” is repeated in the laft part 

ol the text. Confequently a whole brother, though not reunited, fhall take 
J 

the eftate; hence it follows, that he fhall fucceed to his whole brother, who 

* San frijbta; its more obvious fenfc, in which the term is often ufed, is “ reunitedthe text might 
be tranflatcdj without deviating from that faife, in fome one of the modes fubfequently propofed.. T. 
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had not returned to the family. Since an order of fucceflion is not mention¬ 
ed, thefe two fhall fucceed together; and a partition fhall therefore take place 
between them. On failure of uterine brothers, the legiflator adds, “ not a 
half brother by the fame father only;’* that is, one, who is not reunited, 
fhall not take the eftate. Hence, if there be half brothers, one of whom 
is, and the other is not, reunited, the difunited half brother is not heir. 
The equal claim of a reunited half brother with a reunited whole brother 
had been already denied, the equal claim of a difunited half brother with a 
reunited half brother is now denied; there is confequently no vain repetition. 
Such is the interpretation approved by Chande's wara. Misra fays, the 
lad terms of the text are a mere repetition. 

On the reading of the fecond meafure nanyoderyo d'hanam barit, the con- 
ftruflion is, ‘ a half brother, who is not reunited, fhall not inherit the eftate.* 
JiWtava'hana thus expounds the text; a half brother, being reunited, 
fhall take the eftate, not a difunited. one; whole brother is repeated from 
the preceding text (CCCCXXVI); ‘ but a whole brother, even though 
not reunited, fliall fucceed, not folely the reunited half brother.* 

But others thus comment on both texts of Ya'jnyawalcya 
(CCCCXXVI and CCCCXXIX); if there be whole brothers, fome of whom 
are, and others are not, reunited, the legiflator fays, “ a reunited brother 
fhall take the heritage of a reunited one ;” if the whole brothers remain fepa- 
rate, he fays, “ an uterine brother fliall take the heritage of an uterine one,*’ 
In that cafe, if there be a reunited half brother what fhall be the confequencei 
The legiflator replies, “a brother by a different mother, if he return after 
partition to the family, fhall take the eftate.” Since both have claims to the 
fucceflion, they fliall inherit equally; but a half brother, who had not re¬ 
united himfelf, fliall not fucceed; this the lawgiver declares, “ not any other 
half brother.” If a uterine and a half brother have returned to the 
family, what fliall be done in that cafe? To remove the doubt whether both 
fliall inherit under the vague expreffionof the text “ a reunited brother fliall 
inherit the eftate of a reunited one ” (CCCCXXVI), the legiflator fays, 
the reunited half brother by the fame father only fhall not take the inhe¬ 
ritance” (CCCCXXIX). 


Some 




Some lawyers affirm, that reunion of parceners is not a ground of fticcef- 
ilonj for, were it fo, it might be fuppofed, that a fan, who is owner of 
i’eparate wealth, and a brother’s fon, would not jointly inherit the property 
poffeffed by a paternal uncle reunited with his nephew. On the contrary, 
inheritance positively reds on other claims. Thus, fucceffion in right of 
fraternity being eftabliftied, the reunion of one bars any other brother. In like 
manner, if there be a whole brother not reunited, fmce he alone has a claim 
in right of affinity by the whole blood, he alone ffiall inherit; not a half bro¬ 
ther, even though reunited. Thus the text above cited (CCCCXXVI) re¬ 
lates to uterine brothers only; and the legiflator denies the claim of a half 
brother it: the fubfequent text (CCCCXXI^); « a brother by a different 
mother, whether reunited or not, fliall not inherit the eftate of his half bro¬ 
ther” (reading the text nanyoderyadhanam haret): but on failure of uterine 
brothers, the legiflator adds, “ a reunited hatf brother, not any other half 
brother by the fame father only, fliall inherit the eft ate.” 

Ty at is wrong; finceit contradifts all rejpedled authors, and is inconfiftent 
with the reafon of the law ; for why fhould not reunion be a caufVof a bro¬ 
ther’s fucceflion, as well as relation by the whole blood? If it be faid, fmce 
a ion, a wife, and the reft confer benefits on the proprietor in another world, 
there is no parity between that claim and one founded on reunion; 
but a uterine brother confers benefits by offering the double fet of oblations 
for the mother; the anfwcr is, a reunited brother alfo defrays religious cere- * 
monies^ i>y means of his property thrown into parcenary. On failure either 
of a difunited whole brother, or of a reunited half brother, the other is 
heir; in the one cafe, if there be half brothers, one of whom is, and the other 
is not, reunited, the reunited brother has the foie right to the inheritance , not 
the difunited one; for the text of Yajnyawalcya expreffes, « areunited 
brother fliall receive the eftate of a reunited one” (CCCCXXVI). On 
failure of both thefc prior claimants, a difunited brother by a different mother 
fliall inherit, becaufe he alfo is brother by the fame father. Since a mother 
ado claims the funeral cake and other oblations, which are given by an 
uterine brother in the srdddha performed with a double fet of oblations 
(QCCCXCVI), the whole brother is fuperiour to one by a different 
mother, becaufe he offers the double fet of oblations for the mother of the 
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late proprietor: fince two brothers, living in the fame houle, afford recipro- 
cal fupport, prererve each other’s property, confer mutual benefits by the ac* 
quifition of wealth, and refpedively earn religious merit at the expenfe of 
wealth acquired by each other, they are nearer the one to the other, than a 
difunited brother. 

Who is called a reunited parcener? He is thus defined by Vr;iha8patij 

ccccxxx. 

Vrihaspati: He is faid to be “reunited,” who, having 
made a partition, lives again, through affeaion, with 
joint property, in the fame houfe with his father, his bro¬ 
ther, or his paternal uncle. 

After brothers have made a partition by mutual confent, when any one 
of them lives again with a Certain other brother, thefe two are faid to 
be reunited. Their dwelling together is not Amply a refidence in the fame 
houfe or abode (for that may happen even without affedion, when the habita¬ 
tions are not'equally numerous with the brothers); but it confifts in 
forming one houfehold: and their intentions are thus declared, “ what is 
thy property is mine;” their effeds are thus intermixt: “ the duties of us 
both fhall be the lame,” an agreement for community of duties is thus 
made: in like manner one is made for common fare: and this is deduced 
from the infertion of the terms ‘ ‘ through affedion; ” elfe this word would 
be fuperfluous, fince they could not dwell one moment together without 
affedion: but now fuch particular regard is fuggefted by that term. 

In the fame houfe;” in the fame houfehold. Confequently two bro-» 
chers, again living together, through mutual affedion, as joint houfekeepers, 
uher having made a partition, are called reunited parceners. Such is the 
meaning; and the text is fo interpreted by Raghunandana, JiWta- 
VAfcANA, Va'chespati Misra, and the reft. 

When the owners of feveral property live together as joint houfekeepers, 
making a common ftock of their fortunes, they are faid to be reunited; for 
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? ihis is an eafy interpretation; not making «i common flock of their fortunes 
after partition ; for this would be a burdenfome condition . Some become 
owners of feveral property by partition; others are naturally fo. Thus uni¬ 
on founded on aUe&ion may take place between two perfons fprong from 
different families, natives even of different countries. This fome lawyers 
affirm. It is wrong; for fuch united perfons are no where feen ; and the 
terms of the text, “ having made a partition” would be unmeaning; and it is 
improper to confider any term as nearly fuperfluous, which may become 
pertinent: accordingly a burdenfome condition cannot be imputed as a fault. 
Reunion confabs in dwelling together as joint houfekeepers, after making 
a joint flock fubfequent to partition. It fhould not be argued, that partners 
in trade, living together after a diflribution of wealth gained by commerce, 
would be called reunited. Partition fignifies diflribution of heritage. Such 
being the cafe, may not the Tons of two fillers be reunited ; for they may 
happen to live together in the fame houfehold, after a partition of the pro¬ 
perty left by the maternal grandfather and the refl ? Heritage here fignifies 
' wealth inherited in the direft male line : fuch is the meaning, as appears 
from the terms of the text, “ with his father, his brother or his paternal 
uncle.” They alone are determinately meant, who were not feparate by 
their birth. Of tliefe, the father is firft mentioned as the diflributer of the 
eflatc when it is divided in his lifetime; the term, taken comprehendvely, in¬ 
cludes alfo the paternal grandfather and great grandfather: the brother is next 
mentioned as the diflributer of lhares among brothers : and laftly the paternal 
uncle is named, as the perfon, who diftributes an eflate {hared with a Ton’s 
fon, whofe own father is dead; the term, taken comprehenfively, includes 
the fon and grandfon of a paternal uncle, and the great unde and others: the 
wife of a brother and the reft are not meant, becaufe they are fubject to the 
control of their hufbands and fo forth. Among thofe only does reunion take 
place ; not among others : but the pradtice of returning to coparcenary, after 
partition, with the fon of a paternal uncle does exift as remarked by Chan- 
De'swara. It fhould be here noticed, that, if two brothers die afterdividing 
the eflate, the reunion of their fons or grandfons is not confiflent with the 
^pbvious fenfe of the law ; becaufe he, who made a partition, does not m this 
cafe return to a common dwelling. Such is the opinion of Misra and 
■Chande'swara, 

Ji'mu'tava'hana 
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Ji'mu'taVahana likewife holds, that they only, who may be coparce* 
ners by birth (in refpe£t of property acquired by a father, brother, paternal 
uncle and the reft), having made a partition, are reunited by dwelling to- 

• ■ V 

gether in the fame houfe as joint houfekeepers, after annulling the former 
partition, through mutual affection, by a declaration in this form, “ thy 
wealth is mine; and that, which is mine, is thine.” There is no reunion 
of any other perfons, fueh as partners in trade, by the fimple junction of 
property. 

Here the fon or other male defcendantS of a paternal uncle are compre¬ 
hended in the term “ and the reft,” as appears to have been underftodd by 
Sri' Crishna Terca'lanca'ra; for he has remarked on the words “ by 
birth,” that the mother is thereby excluded, becaufe her claim to property 
arifes from marriage. Elfe the commentator would have faid, ‘ the mo¬ 
ther is excluded, becaufe fhe is not found among the perfons enumerated, 
namely the father, brother and uncle/ 

But Raghunandana affirms, that reunion only takes place between! 
father and fon, between brothers, or between paternal uncle and nephew. In 
effetft he confiders the term “ and the reft,” in the remark of Jimc/ta- 
vahana, as comprehending only the fon and nephew. JVmutava^an a 
again obferves, when treating of the fhares of reunited parceners, <c reunion 
fhould not be admitted among others befides thofe who are exprefsly men¬ 
tioned, elfe the enumeration would be unmeaning.” The author of the 
Fracasa, after citing the text, adds, this is a pofitive precept. However, the 
opinion of Ch ande swara and the reft is confiftent with the r^afon of the 
law; for there is no difference whatfoever, whether the paternal uncle or his 
fon be the diftributer. But the opinion of Raghunandana and of the author 
of the PracdSa follows the letter of the text. This fhould be examined, and 
one opinion only fhould be eftablifhed. 

Among four brothers, if two be feparated, and two remain undivided, but 
the effects be diftributed by arithmetical computation or the like; for example, 
ten fuvernas out of twenty have been allotted to two brothers, and five a-piece 
to the other two; or if land or the like have been fimilariy diftributed; in that 
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cafe, fliould one of the two undivided brothers die, leaving no fon or other 
near heir, by whom fhall the effedts, affignable for his /hare, be taken ? Not 
by the uterine brother in fo much reunited; for he is not fo in the firiSt 
Jenfeof the term,, fince reunion con/ifts in living together after partition with an 
agreement in this form, “ what is thy property, is mine; and what is my pro¬ 
perty, is thine;” but in this cafe partition had not taken place between thofe 
two coheirs. Nor /hall all the furviving brothers by the fame mother take 
the lapfedjhar e; for that would con trad i£t common fenfe: it is difficult to find a 
.reafon, why a reunited parcener /hall alone inherit when brothers live together 
after partition, and all the brothers fucceed when lome of them live together 
without ever making a partition : in adminiftrative juftice the letter of the law 
muff not be folely followed. If it be faid, partition by common confent of all 
the brothers is authorized by exprefs ordinances, but the law has not indicated 
partition among fome of the coheirs, and coparcenary of others; and no fpecial 
rule ofdecifion has been delivered on this point; no fuch partition ought 
therefore to be made; the anfwer is, if certain ^Sudras or the like, not having 
ieen the codes of law, make fuch a partition, a rule of decifion becomes ne- 
ceffary. Nor is that diftribution void, for it has been made by the free con- 
lent of all the coheirs, and no fpecial law forbids it. 


To this, lawyers reply, theexpreffion, “ havingmade partition,” does not 
intend a divifion reciprocally granted, but any diftribution, whether accepted, 
or made, by both the parceners, between whom reunion takes place. Confe- 
quently two brothers have in this cafe a fingle allotment, the others have 
Jeparate {hares: partition therefore takes effe<ft even in regard to thofe 
two; and they afterwards live together as joint houfekeepers. It /hould not 
be objected, that the word “ again” becomes irrelevant, becaufe they do not 
twice live together. Since the literal fenfe of that term is burdenfomc, 
and there is no occafion to diftinguifh the /hares, when reunion takes place, 
the word mu /1 be taken in a fecondary fenfe. But other lawyers affirm, 
tint an undivided heir, as well as a reunited one, excludes a divided heirt 
in the filence of the law this muft be eftabliflied by reafoning. 


■J In fa (ft a diftribution is in fuch a cafe made among all the coheirs, by an 
of the mind; accordingly, the portion of an eldeft fon, the beft houfe 

and 





and the like ate allotted. In its confequences there is no difference. ‘This 
brief expofition may fuffice. 

Under the text above cited (CCCCXXVI), lhall not One reunited bro* 
thertake the Veiled Ihare of another, even though he leave a fon, A 
wife, or other near heir? Noj for Vrihaspati denies it (CCCCVII). 
“ Or feclude himfelf from the world” (CCCCVII 2)} the particle has a 
connective fenfe alluding to degradation and the like. “ It devolves on 
his uterine brother j” confequently, if brothers by the fame and by dif¬ 
ferent mothers had reunited themfelves with the deceafed, the uterine bro¬ 
ther has the foie right of fucceffionj but a reunited one by a different 
mother, and an uterine brother not reunited, have an equal claim: both 
thefe inferences are here juftified. “ To her, who is his filler, afharemuflbe 
given” (CCCCVII 3) to defray her nuptials as already explained. “ Such 
is the law concerning him, who leaves no iffue” (CCCCVII $), neither a 
fon, a foil’s fon, nor the fon of fuch a grandfon, nor a daughter, nor the 
fon of a daughter : “ nor leaves a wife, nor father not mother j” that is, no 
wife endowed with good qualities as above mentioned j the word mother 
is understood, having been regularly dropped by the rules of etymology. 
It follows, that a difference arifes from the reunion of parceners in collateral 
fucceffion only j but the claim of reunited brothers is not flronger that! 
that of a wife and the reft. 

The texts of Menu (’CCCCVI), bedring the fame import with thofd 
of Vr 1 haspati above cited, muft relate to a reunited brother, who leaves 
no fon, nor wife, nor other near heir. Cullxj'c abhatta concurs in this 
opinion. “ His uterine brothers” (CCCCVI 3) ; by repeating the ’word 
reunited, this relates to the uterine brothers who have returned to coparce-* 
nary : and the term is alfo taken in a general fenfe: confequently, if brothers 
by the fame and by different mothers, had reunited themfelves with the 
deceafed, the uterine brother is foie heir ; but, if he have not returned to 
coparcenary, he has an equal title with the reunited brother by a different 
mother. This fenfe is deduced from the text. 

“ Such brothers as were reunited >•” that is, half brothers j fot uterind 
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kindred had been already mentioned: by the word “ reunited,” fuch brothers, 
not having returned to the family, are excluded. “ And lifters;” this relates 
to the allotment of a fufficient fum to defray their nuptials. As for the remark 
of Cullu'cabhatta, that uterine brothers and lifters fhall affemble and di¬ 
vide equally the veiled lhare of their uterine brother, it muft be affirmed 
that his meaning is the fames he cannot intend, that their rights (hall be 
equal; for it is no where feen, that lifters inherit the property of their 
'brothers; and the text is well explained as relating to the allotment 
of a fufficient fum to defray their nuptials. As for another obfervation of Cul- 
xuoabhatta, that, among brothers by the fame and by different 
mothers, they alone, who ufe the fame furniture and utenlils, having made a 
common ftock of their feveral effe&s, fihall divide his lhare, not all the brothers 
by the fame or by different mothers: here alfo his meaning muft be 
underftood to be the fame. Reunited brothers by a different mother inherit 
only on failure of a reunited one by the fame mother. 


** Uterine lifters ” not given in marriage; they afterwards belong to the 
‘family of their hulbands. So the Pracaia cited in the Rein dear a. 

:: 4 A;; ,3 CCCCXXXI. 

Yam a:—Immoveable undivided property fhall be the he¬ 
ritage of all the brothers, be their mothers the fame or differ-* 
ent; but immoveable property, when divided, fhall on 
rra account be inherited by the fons of the fame father 
only. 

The meaning therefore is, • all brothers, whether fons of the fame father 
and mother, or of the fame father only.’ 

Ji'mu'tava'hana. 


If any immoveable property of divided heirs, common to brothers by differ¬ 
ent mothers, have remained undivided, being held in coparcenary, the half 
brothers fhall have equal lhares with the reft; but the uterine brother 
lias the foie right to divided property moveable or immoveable. The 
text of Vrihat Menu likewife intimates the fame, by alluding to a diftin&ion 
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in rcfped of immoveable property, when the fubjed propofed was already af« 
certained by the former part of the text (CCCCXXVIII). This maxim, 
fay lawyers, fhould be likewife adduced in the cafe where no reunion has taken 
place. < 

Even a fore given, provided he be virtuous, is conjidered as allied by the 
whole blood, if he were accepted by the mother of the fon born in lawful 
wedlock; but, if not adopted by her, he is conjidered as a half brother; for in 
the cafe of a fon given and the red:, adoption is acknowledged to be equiva¬ 
lent to procreation. 

On the death of one, who lias received the inheritance of bis brother, 
bis own foil or other heir claims the fuccelfton, not the fon of any other bro¬ 
ther; for he has no lien on the property of his uncle, the eftate having already 
devolved on a collateral relation. Such is the fucceffion of brothers. 

VI. On failure of them, the foil of a brother is heir, by the texts of 
Va jnyawalcva and Vishnu (CCCXCVIII, CCCCXVII); and becaufe 
he offers two funeral cakes to anceftors of the late proprietor, one to his father, 
the other to his paternal grandfather. A brother’s fon has not an equal claim 
with a brother; for Vishnu fays, “ if he be dead, it goes to the brother’s 
fort ;” and “ he” muff relate to the neareft term “ brother:” and Ya'jny- 
awalcya intimates, that, in default of brothers, their fons inherit, by 
faying, “ on failure of the firft of thefe, the next in order fhares the eftate 
and a brother, who is the giver of fix funeral cakes, or of three (if be be 
Jon of the fame father only), which it was incumbent on the late proprietor to 
offer, is fuperiour to the brother’s fon, who is giver of two funeral calces which 
the late proprietor was bound to prefent to his father and paternal grandfather. 
Jimu'tava'hana concurs herein. As for the affertion, that the fon cf 
a living brother does not inherit, merely becaufe he confers no benefits, fince 
he does not offer the funeral cakes, that is futile; for it might be thus fuppof* 
ed, that the fon of another deceafed brother would inherit in preference to 
bis uncle} and you mull admit, that, on failure of other brothers, the fore 
of a living but degraded brother does inherit: affuming the natural claim of 
a nephew, vvhofe father is alive, like that of a daughter’s fon, whofe 
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parent is living, he might have a right of fucceffion. Neither can it be af¬ 
firmed, that the paternal uncle ought to have an equal claim with the brother’s 
fon, becaufe he offers funeral cakes to the paternal grandfather and great 
grandfather of the late proprietor. The brother's fon has a fuperiour claim, 
becaufe he prefents an oblation, to the late proprietor's father, who is the perfon 
chiefly confxdered. Thus Ji mu'tava'hana. The father is indeed pree¬ 
minent; becaufe a man has no right to perform a sraddha for his pater¬ 
nal grandfather or other anceftor, unlefs he have a right to perform one 
for his fire; and the father is neared of kin to the late proprietor. 

Here again a diftinflion mud be admitted; the fon of an uterine bro¬ 
ther has the firft claim, becaufe he confers benefits on the mother of the late 
proprietor; for it appears from a text cited by JYmu't ava'han a, Raghu- 
nandana and the reft (CCCCXXXII), that the father’s natural mother 
alfo fhares with her hufband the funeral cake offered by a lbn’s fon; but 
thofe benefits cannot be conferred by the fons of half brothers : however, on 
failure of other nephews, the fon of a half brother may inherit. 

CCCCXXXII. 

The mother fhares with her hufband obfequies folemnly 
performed by his fon ; the paternal grandmother, with her 
hufband; and the mother of the paternal grandfather, 
with her’s. 

If any one nephew be reunited, fhall he alone take the whole, or fhall he 
fhare it with all the fons of brothers? It fhould not be argued, that a bro¬ 
ther’s fon, being reunited, has the foie right of fucceffion, by the general 
maxim above cited (CCCCXXVI). That text being propounded in the 
courfe of treating upon the fucceffion of brothers, muft be taken fpecially, 
as relating folely, to that fubjedl. Such being the cafe, it was vain 
to mention the reunion of a nephew with his paternal uncle : this fhould not 
be affirmed. They are all mentioned to authorize that reunion, becaufe they 
thereby become fimilar to undivided coheirs by having common duties and 
(Common income and expenfe. Menu and Vrihaspati have only or¬ 
dained the preferable claim of a reunited brother; and no legiQator has ex- 
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prefsly declared the title of a reunited uncle or nephew. As for the text of 
Na'reda (CCCCXXXIII), that alfo, from its coincidence with the precept 
of Vrihaspati, muft be confxdered as relating to the fame fubjetft. 

CCCCXXXIII. 

Na'reda -The vefled {hare of reunited brothers is declared 
to belong excluftvely to them; in any other cafe than this, 
they (hall not exclusively Ihare the inheritance of the de- 
ceafed; it fhall go to other brothers, when no iffue is left. 

That, which is the veiled ihare of reunited brothers, belongs excluftvely 
to them; in any other cafe, that is, if the deceafed were not reunited, they, 
who were, ihall not (bare the inheritance ; that is, they fhall not take the 
entire allotment of the deceafed. Then who (hall receive that ihare ? The 
legiflator replies, “ it ihall go to others.*’ that is, to other brothers. Or the 
fenfe may be, ‘ in any other cafe, that is, on failure of reunited brothers, 
it ihall go to others not naturally entitled to partake of the Ihare;* that is* 
to other brothers : fhare here fignifies the property or inheritance; the na- 
tural partakers of it are obvioufly the fons; it goes to others, that is, to 
brothers. Or the fenfe may be, ‘ when half brothers are reunited, fuch 
reunited brothers by different mothers may inherit from each other; 
in any other cafe, that is, if they be not reunited, half brothers do 
not ihare the inheritance, but it ihall go to others, namely to the full 
brothers.* Chande'swara fays, the meaning is this; in any other cafe, 
that is, on failure of reunited brothers, it ihall go to others not firfl entitled 
to ihare the inheritance, or who do not claim the fucceffion in right of re¬ 
union. But the author of the Pracdsa thus expounds the text; “ than this” 
alludes to fomething underilood, namely to the cafe of one who leaves no 
male iffue; in any other infltance, that is, if he do leave male iffue, the 
reunited brothers ihall not ihare the inheritance: but, when they die 
childlefs, it ihall go to others, namely to brothers and the reft. The mention 
of reunion is folely intended for the fucceffion of brothers; hence it is 
not fpecially confidered in the cafe of a brother’s fon : if this be affirmed, 
it may be anfwered, the author of the Dipacalicd does not concur in that o- 
pinion; for, in expounding the text of Y a jn yaw alcy a (CCCCXXV 1 ), he 
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fubjoins the term “ or other parcener” after the word « brother,” and delivers 
this glofs ; the fhare of a brother or other parcener dying after reunion, 
another reunited brother or coheir fhall take. Confequently the maxim 
muff be eflablifhed on the fenfe conveyed by the phrafe, “ a reunited par¬ 
cener fhall receive the vefted ihare of a reunited one ” (CCCCXXVI): 
and that fenfe may be thus expreffed; the reunited coheir alone fhall. take 
the eflate, if there be others related in the fame degree but not reunited: it 
exhibits an exception to the general rule of inheritance deduced from another 
text. Thus, if a father, having made a partition among his fons in his life¬ 
time, and becoming reunited with any one of them, die after the lapfe of a 
few days; in that cafe, the reunited fon, and no other, fhall inherit his 
property. Accordingly Misra affirms, that, in the cafe of reunion be¬ 
tween parent and child, the reunited fon alone, not the difunited one, ob¬ 
tains the Ihare of his father, although another feparated fon be living; for it 
is declared without refervation, that a reunited parcener receives the in¬ 
heritance from a reunited one; and the reunion of father and fon has been 
alfo propounded by a text above cited (CCCXXX). What is thus 
affirmed by him, is alone juft; for the claim of other fons on the property 
of their father was annulled by partition, and the right of the reunited for* 
was revived by reunion. 

It muftbe here inquired, how the remark, that their property is annulled 
by partition, can be appofite } for, while the father lived, the fon had no 
right to his wealth before thediflribution of it; and the text of Yajnya- 
walcva (XCII) merely implies, that partition of an eftate inherited from 
the paternal grandfather may be made at the will of the fon : even admit¬ 
ting the literal fenfe of that text, fons could never have a claim on the 
wealth acquired by the father himfelf. 

In faying ‘ the right of fons was annulled by partition/ the meaning is 
this; the fon naturally had a claim on the property of his father by birth 
alone, under the rule of Got a m a (Chap. I, Sec. I, Art. I); but not being 
then independent, while the father Was living, fince the text of Ca'tva- 
yana exprefies, “ a fon becomes independent after the death of both his 
parents 5 ' (Book II, Chap. IV, v. XV 5), he had no title to claim partition 
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or the like; but after the death of his father, he has fuch a right; this is 
declared by Devala in thefe terms, “ they have not ovvnerihip while a 
iaultlefs father lives ” (V) ; that is, they have not independent dominion, 
although they have a proprietary right; it is not faid in the law, Ya'j- 
Nyadatta has not ownerlhip of the property of DeVadatta : nor is a 
fon deftitutc of right to the paternal ellate, while his mother furvives: con- 
lequently fuch a title only is annulled by partition: if it be laid, this is the 
meaning intimated by Va'chespati Misra, the anfweris, that opinion is 
not confirmed by Ji'mi/ta vah an a and the reft ; were it even admitted by 
them, it would not be here affirmed; for, if a father, having made a 
partition with his fons, die after reuniting himfelf with any other parcener 
whomsoever, it •wouldfollow, that his property could not be inherited by the 
divided fons; but no other perfons ought to take the fucceflion while fons 
live, fince none can, like them, have a prefent right to his property. 

The commentator obferves, * it fliould not be affirmed, that it is not fo, 
becaufe the text contains an exception, “ this law concerns him, who leaves 
no iflue” (CCCCVIl); for that relates to a fon born after partition.’ To 
this again it may be objeded, that the word “ this,” occurring in the text 
of the legiflator, muft, if poffible, be referred to the law propounded by him, 
that is, to the claim of a reunited brother by the fame mother on the proper¬ 
ty of a reunited one, and to the fucceffion of a difunited brother by the fame 
mother, on failure of fuch reunited brothers, propounded in the text imme¬ 
diately preceding it; not to a diftindtion founded on reunion, for Vrihas- > 
pat i has not, like Yajnyawalcya (CCCCXXVI), noticed fuch a diJUnc- 
tion. It is improper to rejedt, without fufficient caufe, the law promulged by 
the legiflator himielf, and aflume one propounded by another author as intend¬ 
ed by the word “ thisand there is no proof that the expreffion, “ his lhare 
Ihull devolve on his uterine brother,” fliould be explained as fignifying gene¬ 
rally the right of any one reunited parcener to inherit the property of another* 

In like manner, there is no argument to prove, that the terms, “ who leaves no 
male iflue,” relate to a fon bom after partition. Hence this text (CCCGXXVI) 
is intended to propound a diftindtion founded on reunion, when there is a com-' 
petition of heirs related in the fame degree; the reunited parcener alone fliall 
therefore take the heritage, if there be whole brothers, or half brothers, or 
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paternal uncles, or others as near of kin to the. deceafed: for no diftinftion is 
found in that phrafe; and the preceding text related to all reunited parceners ; 
and a queftion may arife on the claims of all. Hence it fhould not be admitted, 
that this text relates to brothers only. So J i'mu tava hana and Raghunan- 
dana. The words “ and the reft” being inferted in the expreffion, “ pater¬ 
nal uncles and the reft,” many lawyers thus ftate the opinion of Ji'mu'tava'- 
M an a ; a fon might be here comprehended under the terms ** and the reftf* 
but that is not elegant; for, fmce he has precedence above all other heirs, he 
ought to be firft mentioned: or the fon of a paternal uncle and the reft might 
be comprehended, but that is not the opinion of RaghunandanA. Yet in 
fadt both ought to be included conformably with thefentiment ^c/'Misra and 
Chande’swarA. On the death of him, who, having made a partition* 
reunited himfelf with his paternal uncle, in preference to his own brother, 
would not the brother and paternal uncle have equal claims ? If it be faid, 
they are not related in the fame degree ; the anfwer ts> the fame might be 
fuppofed of brothers by one or more mothers. To the queftion propofed, 
the anfwer is, they have not equal claims; for the title of brothers in right 
©£ fraternity is alone propounded by the text (CCCCXXVIII). 

We refume the fubjedt. The right of a nephew or other parcener who 
has returned to the family being thus proved, the reunited fon of an uterine 
brother has the firft claim: on failure of him, fuch a fon of a half bro¬ 
ther and the difunited fon of a whole brother have equal claims ; on failure of 
either of them, the other is heir: if there be neither one nor the other of fhefe 
claimants, the difunited fon of a half brother is heir. In refpedt of immovea¬ 
ble undivided property, no author has faid, that nephews of the whole and 
half blood have equal claims by parity of reafoning, as in the cafe of brothers 5 
and the text of the legiflator is not explicit on this point. 

Has the fon of a reunited brother a fpecial title or not ? There is no law 
on this fubjeft; nor is the fon of a reunited parcener acknowledged to be fo 
himfelf, for there is no proof of it. If he be not conlidered as a reunited 
Coheir, the right of deduction in favour of the eldeft might be fuppofed when 
he makes a partition with his paternal uncle j for the text (CCCCVII) only 
denies the right of the firft born, when partition is made among reunited 

parceners* 



C 225 ) 

parceners. Nor fliould this be deemed admiflible; for it is inconfiftent with 
the reafon of the law. Admitting that he is not a reunited coheir, {till he is 
an undivided onej and as fuch, he ought therefore, by parity of reafoning, 
to take the heritage, like a reunited parcener, although feparated coheirs be 
living. When this is demonftrated, then the fon of a reunited parcener, fo 
long as partition be not made, fhall take the heritage, although feparated co¬ 
heirs be living, who are equally near of kin to the deceafed. Accordingly, 
if two of four brothers have not made a partition, the property of one undivid¬ 
ed brother {hall devolve on the other : in like manner, if a man have made a 
partition with his children, and a fon, born afterwards, die leaving male if- 
fue, fuch a grandfon alone fhall inherit the property of his paternal grandfa¬ 
ther j not the fon with whom partition had been already made, nor his male 
defcendant. Some authors thus expound the law. 

But in fa£t, fince it is only declared, that a reunited parcener {hall 
alone take the inheritance, the undivided coheir {hall not fucceed in prefer¬ 
ence to others: in the cafe of four brothers above ftated, it is admitted that two 
remaining in coparcenary fhall be contidered as reunited after partition; for 
fhares muft be allotted to all, that the portions may be made equal as required 
by the law before cited (XXXIX 1). The fon born after partition is foie heir 
of the whole property left by the father, under a text above quoted (C); but 
no law is found, by which his fon fhall become foie heir. What lhare fhall 
he receive ? If he may take the allotment, which was due to his fa¬ 
ther, under a text formerly cited (LXXIX), the remainder of the paternal 
eftate was the due allotment of his father ,* and he fhall therefore obtain it. 
To the quefion thus propofed the an fiver is, he fhall take fo much as would 
have been the fhare of his father, fuppofng him not to have been tranfcendently 
virtuous. It fftould not be objected, that the Tons of thofe, with whom partition, 
was formerly made, would not only take the {hares formerly allotted, but alfo 
receive part of the wealth referved by the paternal grandfather, whilft the fon. 
of a fon born after partition would only receive a fhare of the wealth fo re¬ 
ferved by his grandfire; which would be an unjuft difparity. It muft 
unavoidably be admitted : without exprefs authority of law, no inference 
can be eftablifhed from apparent difparity. Other authors contend, that 
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the law fliould be fo expounded.* Such is the fucceflion of a bro¬ 
ther’s fon. 

VH. On failure of him, the fon of a nephew, fhall inherit, by the 
text of Yajnyawalcya (CCCXCVIII); for kinfmen related by the 
funeral cake are determinate^ intended by the terms kindred fprung from 
the fame original flock; and the fucceflion of the nm&fapinda. is ordain¬ 
ed by the text of Menu. 

CCCCXXXIV. 

Menu :—To the near eft fapinda, male or female , after him iii 
the thiyd degree, the inheritance next belongs; then, on 
failure of fapmdas and of their ifliie, the famanodaca, or 
diftant kinfmanf, lhall be the heir; or the Ipiritual pre¬ 
ceptor, or the pupil, or the fellow Jludent , of the deceafed. 

Whether proximity by birth or by the relation of the funeral cake be 
preferred the paternal uncle is in both views nearer of kin than the grandfon 
of a brother; for he is fon of the father of the late proprietor’s father, and 
offers two funeral cakes which he was bound to prefent; and furely the 
paternal grandfather is nearer of kin, for he is father of the late proprie¬ 
tor’s father, would have fhared the funeral cake offered by him, and 
gives an oblation, which he was bound to prefent to the paternal great 
grandfather. On this point Jimu tavahana remarks, the grandfon of a 
brother bars the paternal uncle, becaufe he offers a funeral cake to the 
deceafed proprietors father, who is chiefly confidered; but the great grand¬ 
fon of a brother, though a defeendant of the proprietor’s father, is barred 
by the paternal unde, becaufe he is fifth in defeent, and4s therefore ex¬ 
cluded from the oblation of a funeral cake. 

Would not the brother of the paternal grandfather be in like manner 
heir, although a great grandfon of the fame anceftor be living; and would 
h«/not have an equal claim with the grandfon of the paternal grandfather ? 
To this we reply, “ ncareft ” here fignifies proximate both by birth 
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and by the funeral cake; confequently he, who is nearefl of kin to the late 
proprietor by birth and by the funeral cake, and who is moll immediately 
conne&ed both by defcent and by oblations, lhall take the property. It fhouldl 
not be obje&ed, whence is this deduced; and why is not proximity to the 
deceafed proprietor folely propounded ? Nearnefs of kin is not the foie 
caufe of fucceffion, but connexion by the funeral cake does alfo cooperate; and 
hence it appelrs that the benefits conferred are the grounds of the claim i 
now the benefits conferred by the nearefl: of kin, are more important, than 
thofe afforded by one who is more diftantly related; remote kindred ought 
therefore to inheritonly on failure of nearer kinfmen. Thus, fince the fon of a 
daughter confers benefits by the oblation of a funeral cake, and fince it is 
recorded in the Mahdbbdrata, that even his birth alone is beneficial to 
his maternal grandfather (CVj, therefore the fon of a daughter, conferring 
benefits on her father, is mentioned by Ji'mu'tava'hana, as heir, on 
failure of the great grandfon in the male line. .The order of fuccejfion by 
nearnefs of kin is proximate to the proprietor himfelf. Hence a perfon, 
who confers benefits on the laft poffeffor himfelf, is firft heir; after him, 
the father of -the late proprietor, being mod near; if he be dead, the 
perfons who confer benefits on the father, in the order of proximity to him 3 
on failure of thefe, the paternal grandfather and the reft comparatively 
near; on failure of the anceftor, he, who confers benefits on him. Accord¬ 
ingly the brother is foie heir, although a nephew, capable of performing ob- 
fequies, be living; for the brother is nearefl to the father. It fiiould not be 
objeded, that the fon, as well as the father, is moft near to the late pro¬ 
prietor; and the great grandfon of that fon, conferring benefits on him, 
might therefore claim the inheritance. He does not afford thofe benefits, 
which the late proprietor was bound to confer on his anceftors. 

Such being the cafe, is not the feparate fpecification of the brother’s fon fu- 
perfluous, fince he is alfo fuggefted by the mention of kinfmen fprung from the 
fame original flock ? Nor fhould it be anfwered, that he is feparately mention¬ 
ed for the fake of exhibiting a diftindtion, becaufe there are various forts of 
brothers and nephews. Were it fo, the paternal uncle ought likewife to 
be feparately mentioned, becaufe that is equally true of him. To the quef- 
tion thus propofed, the anfwer is, no 3 for the brother is heir on failure of 
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the fathei, and the nephew, in default of brothers; thus fuccefiion follows 
the otder of proximity, that is, the courfe of benefits conferred on the neareft 
ot kin . it does not follow luc,h an order of proximity by which the paternal 
grandfather would b tfirji heir on failure of the father; nor has the paternal 
uncle an equal claim with a brother’s fon : he is therefore feparately mentioned 
lor the fake of fhowing the order of fuccefiion in right of proximity by birth 
and the like, and for the purpofe of denying a concurrent title of three defcen- 
dants of the father, like that of three defcendants of the proprietor himfelf, 
namely his fon, and his grandfon and great grandfon whofe father and paternal 
grandfather are deceafed, Gonfequently, on failure of nearer claimants including 
the daughter’s fon, the father is heir; in default of him, the mother; after 
her, the biothers; if they be dead, a brother’s fon; next a brother’s grandfon 
.in the male line; and after him, the fon of the father’s daughter: fuch is the 
path indicated by Ji md'tavahana. But Sri' CrIshna Terca'lanca'- 
ra, author of a commentary on his treatife, contends on the reafon of the law, 
that the fon of a fon’s daughter and the fon of a grandfon’s daughter alfo claim 
the inheritance becaufe they confer benefits on their maternal greatgrand¬ 
father and on the father of a maternal great grandmother. How can a 
daughter s fon and the reft be confidered as kinfmen fprung from the fame 
original ftock ? Becaufe the term is ufed in the fenfe of race or lineage any 
how defending therefrom ; and the fon of a daughter mediately fprings from 
that ftock. It fhould not be objeaed, that, were it fo, a lifter and the reft 
roightndaim the inheritance, becaufe they confer benefits by means of their 
fon or other defendant. Their claim is obviated by a text above cited 
(CCCCXIII) and by Baudha'yana declaring women to be in general in¬ 
capable of inheritance: this does not contradia the right of wives and the reft, 
which is propounded by fpecial texts. So JiW tava'hana. 

In the fuccefiion of brother’s fons, a diftinaion between the whole 
and half blood muft be underftood; not in the cafe of daughter’s fons. 

But fome lawyers confider it as the opinion of Ji Wtava'hana, that, in 
the fuccefiion of the fons of the father’s daughters and fo forth, a diftinaion 
is taken between uterine and half fillers. Herein Sri' Cr'Ishna Ter- 
ca lanc a R a does not acquiefce; becaufe no law is found exprefsly declaring 
the participation of a maternal grandmother in the funeral cake offered to 
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the maternal grandfather. Thus, on failure of the father’s iflue including 
daughters, the paternal grandfather i3 heir to the property becaufe he is near¬ 
ed to the deceafed; on failure of him, the paternal grandmother, fuch being 
the order of fucceffion deduced from the text of Menu (CCCCXXIV) 
and from her participation in the funeral cake offered by her fon’s fon 
(CCCCXXXII); and the reafoning holds good, that, as a mother fucceeds on 
failure of the father, fo fhall the paternal grandmother fucceed in default of 
the paternal grandfather. On failure of them, their iffue including the fon. 
of a daughter flmll inherit; and in the fucceflion of the paternal grandfather’s 
fon, grandfon, and great grandfon, the fame diftindtion rauft be admitted, as 
before, in refpedt of their relation to the late proprietor's father by the whole or 
half blood, becaufe the paternal grandmother fhares the funeral cakes offered 
by her defcendants, and the wife of a paternal grandfather does not fliare the 
oblations prefented by the defcendants of another wife of her hufband ; but no 
diflindtion is taken in the cafe of daughter’s fons, becaufe the maternal grand¬ 
mother does not fliare the funeral cake offered by her daughter’s fon. 

Next, on failure of iflue of the paternal grandfather, including his daugh¬ 
ter’s fon, the 'paternal great grandfather is heir; in default of him, the pa¬ 
ternal great grandmother, becaufe (lie fhares the funeral cake offered by her 
great grandfon. This obfervation of Ji'mutava'hana and Raghunan- 
dana fhould be refpedled. It muft not be argued, that, in the want of 
an exprefs law, her fucceffion is forbidden by the general maxim above cited 
(CCCCXIII). A man (hould not affirm of his own authority, that no fuch 
fpecial ordinance exifls; for the ocean of the law has not been traverfed. On 
failure of her, the defcendants of the paternal great grandfather, including 
his daughter’s fon as before, fucceflively claim the inheritance. Here again 
a diftindtion tnuff be admitted in the fucceffion of the paternal great grand¬ 
father’s fon, fon’s fon, and grandfon’s fon, according to their relation to the 
paternal grandfather by the whole or half blood; but not in the inftance 
ol his daughter’s Ion. Such is the fucceffion of kinfmcn fprung from the 
fame original flock. 

VIII. On failure of them, a more diftant kinfman is heir, by the text 
of Y a j n Y a w alc ya (CCCXC VIII). In default of iflu^ of the paternal 
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great grandfather, including his daughter’s Ton, the maternal grandfather 
and the reft, who would have fhared the funeral cakes which the deceafed 
would have been bound to offer, and they, who prefent funeral cakes to fuch 
anceftors, inherit in the order of proximity; namely the maternal grandfa¬ 
ther, the maternal uncle, his fon, and fon’s fon; the maternal great grand¬ 
father, his fon, fon’s fon, and grandfon’s fon; the father of the maternal great 
grandmother, his fon, fon’s fon, and grandfon’s fon: on failure of the firft 
refpedlively, the next in order is heir. Again; their daughter’s fons have 
a title as givers of funeral cakes to the maternal grandfather, to his father, 
and to the father of this maternalgreat grandfather: confequently, on fai¬ 
lure of iffue of the maternal grandfather including his daughter’s fon, the 
defendants of the maternal great grandfather, alfo including his daughter’s 
fon, fucceflively take the inheritance. In this fenfe does Ya'jnyawalcya 
life the term kindred. Such is the rule approved by SrY Cr ishn a Ter- 
ca'i.anca'ra, who follows the opinion ofJi / Mu / TAVA / HANA. 

On failure of the giver of a funeral cake to be fhared by the deceafed, and 
in default of a fon of the father’s daughter, who gives three funeral cakes which 
the deceafed was bound to offer to his own father and the reft, and fo forth, 
the maternal uncle and others, who prefent oblations, which the deceafed 
was bound to offer to his maternal grandfather and the reft, claim the in¬ 
heritance in the order of proximity. 

J l'M Xj't A V a'h A N A . 

It fhould be here remarked, that the fon of a fon’s and of a grand¬ 
fon’s daughter, and the fon of a brother’s and of a nephew s daughter, 
and fo forth, claim fucceflion, in the order of proximity, before the mater¬ 
nal grandfather; for they alfo confer benefits by the oblation of funeral 
cakes. It muft not beobjeaed, that, were it fo, the fon of a grandaughter 
would have a prior title, even though the father be living, in as much as 
he gives a funeral cake to the deceafed himfelf. The oblations, pre- 
fented to the maternal grandfather and the reft, are fecondary, becaufe they 
follow funeral cakes offered to paternal anceftors; the fon of a gran- 
daughtcr can have no claim, while the giver or fharer of a principal 

oblation exifts, Nor ftiould it be objected as a confluence, that the 
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foil of the late proprietor’s daughter or of his father’s daughter, and 
fo forth, could have no title, if any kinfman within the degree of a fa- 
pinda were living. The Mahdbhdrata lhowing, that a daughter’s fon procures 
advantage even by his birth alone (CV), it appears that he does confer impor¬ 
tant benefits. Sri' Cr ishnaTerca'lanca'ra concedes to this opinion. 
Such is the fucceffion of maternal kindred. 

IX. On failure of them, a diftant kinfman allied by family (faculya) is 
heir by the text of Menu (CCCCXXXIV). “ A kinfman of the fame 
family” is the father of the paternal great grandfather, and his ilfue, and fo 
forth, and is called JamdntdaM: fuch kinfmen claim the inheritance in the 
order exhibited. So JVmu'tava'hana. 

They, who are partakers of the rice and clarified butter wiped off the 
hand, with which the funeral cakes have been offered, ar tfaculyas: fuch 
is the meaning. Ji'mu'tava'hana expounds the text of Ba'udhayana 
(CCCXCVII), three perfons afcending from the father of the paternal 
great grandfather, and three delcending from the fon of the great grandfon, 
do not participate in the fame funeral cake, and are therefore pronounced 
kinfmen allied by family and fharing divided oblations. 

It fhould be noticed, that, among the Japindas rendered impure by reafon 
of a dead kinfman, three are alfo confidered as fuch in refpedt of inheri¬ 
tance, and three as faculyas. 

ccccxxxv. 

The fourth perfon and the reft (hare the remains of the obla¬ 
tion wiped off with cusa grafs; the father and the reft 
fhare the funeral cakes; the feventh perfon is the giver 
of oblations: the relation of fapindas , or men conne&ed 
by the funeral cake, extends therefore to the feventh per¬ 
fon, or fixth degree of ajcent or defcent. 

In the firft place, the fon of the great grandfon is heir, becaufe he 
oLers the remains of the funeral cake to the proprietor, to his father, 
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slnd to his grandfather; next the grandfon of the great grandfon,and 
after him, the great grandfon of the great grandfon in the male 
line; on failure o/thefe, the paternal grandfather’s paternal grandfather, 
becaufe he would have fliared tfie remains of the funeral cake wiped off by 
the proprietor for the fake of anceftors; if he be dead, his fon, and 
other defcendant to the third degree, have fucceffive claims; on failure of 
thefe, the daughter’s fon of the paternal grandfather’s paternal grandfather, 
and other givers of a funeral cake in the triple fet of oblations, inherit 
in order ; in default of them, the fon, grandfon and great grandfon 
of the great grandfon of the grandfather’s grandfather in the male line 
have fucceffive claims as givers of the remains of funeral cakes to the pater¬ 
nal grandfather’s paternal grandfather; on failure of them, the paternal great 
grand father’s paternal grandfather is heir; if he be dead, his fon, grand¬ 
fon, or great grandfon in the male line, his daughter’s fon, the fon of 
the great grandfon in the male line, and the fon of that great grandfon’s fon, 
and the fon of this lajl mentioned defendant, have fucceffive claims as before; 
on failure of them, the paternal great grandfather’s paternal great grand¬ 
father, his fon, grandfon, and great grandfon, his daughter’s fon, the fon, 
grandfon, and great grandfon of his great grandfon, fimilarly inherit 
in order; on failure of all thefe, the famdnodacas or perfons connected 
by an equal oblation of water, have a right to the inheritance: now the 
relation oifamanddacas extends to the fourteenth perfon, by the following 
text, M 

CCCCXXXVI. 

But the relation of famano'dacas, or thofe conne£ted by an 
equal oblation of water, ceafes with the fourteenth perfon. 

CCCCXXXVII. 

Vrihaspati On failure of them, uterine brothers, or 

brother’s fons, paternal and maternal kinfmen, pupils, or 

learned priefts, are entitled to the wealth of the deceafed: 

/ * • 

2* If a man die leaving no iffue, nor wife, nor brother, nor 
father, nor mother, let all kinfmen, related by the funeral 

cake 



cake in equal degree , divide his inheritance in due propor¬ 
tions. 

3. But half the collected wealth fhould be firft fet apart 
for the benefit of the deceafed, and carefully appropriated 
to his monthly, fix-monthly, or yearly obfequies. 

4, Where many claim the inheritance of a childlefs man 
either paternal or maternal, or more diftant kinfmen, 
he, who is the neareft of them, lhall take the eftate. 

Let half the eftate be fet apart to defray the obfequies of the deceafed. 
Such is the fenfe. 

Among thefe, the eighth anceftor, and his fon, grandfon, great grandfon, 
daughter’s fon and the reft, as far as the fourteenth in defeent counted from 
the eighth anceftor, fucceffively claim the inheritance: the fame mitft be un- 
derftood in refped: of the ninth anceftor and the reft; for nearnefs of kin and 
fuperiour benefits are entitled to refpeft in every cafe. Men connected by 
equal oblations of water are allied by family ; and on failure of fuch kinfmen 
as partake of the remains of funeral cakes, thofe, who are connected by 
equal oblations of water, are heirs, as fuggefted by the term “ kinfmen allied 
by familyfor it is to remarked by J i'mi/tava'hana. Such is the fuccef* 
fion of kinfmen. 

X. On failure of them, the fpiritual preceptor is heir* if he be dead, the 
pupil; by the text of Menu (CCCCXXXIV). 

Ji'mu'tava'hana. 

In default of an order of fucceffon fuggefted by the fenfe or terms of the 
■i ext, die order fuggefted by the literal reading is refpeCled .* fuch is his no¬ 
tion. I he word kmfman or connexion, as employed by Ya'jnyawal- 
cva (GCCXC VIII), muft include the fpiritual preceptor: there is confe- 
quentiy no deficiency in the text of Ya'jn yawalcya. But others con¬ 
tend, fince the fpiritual preceptor Hands in the place of a father, and the 
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pupil in' that of a fon, therefore the fpiritual preceptor inherits only on 
failure of the pupil. That is futile ; for a fimilar reading occurs in the 
texts of BaudhaVana and others, and Ya'jnyawalcya declares, that 
a fellow ftudenj: in theology takes the fucceffion on failure of the pupil 
(CCCXCV1II). 

CCCCXXXVIII. 

Baudha'yana On failure of kinfmen conne£ted by the 
funeral cake, kinfmen allied by family lhall inherit; in 
default of them, the fpiritual preceptor, the pupil, or the 
prieft hired to perform facrifices, fhall take the inheri¬ 
tance ; and laftly, on failure of them, the king. 

The term fpiritual preceptor (dcharya) fignifies him who inverts the 
pupil with the fign of his clafs, as expreffed in the text. 

CCCCXXXIX. 

He, who girds the pupil with the facrificial cord, and in- 
ftrutfts him in the Ve'da, is called an dcharya . 

Sri'CrTshna Terca'lanca'ra concurs in this expofition. A fellow 
ftudent in theology is he, who ftudies the Vida under the fame preceptor. 
In default of him, defendants from the fame ancient fage claim the fuc- 
celJion; on failure of them, men fprung from the fame branch of a ve¬ 
nerable flock, by the text of Go'tama (CCCCXL). So Ji'mu'tava'- 
BANA. 

CCCCXL. 

Gotama r. — Let thofe kinfmen take the inheritance, who 
give the funeral cake, who offer the remnant , and water only , 
who are defcended from the fame holy fage, or laftly who 
fpring from the fame company of Rljhis . 

^ But fome hold, that the fpiiitual teacher and the reft could only inherit 
on failure of defendants from the fame branch of a venerable flock or com- 
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p.iny of Ktjhis, in conformity with the order of fuccejfion Rated in the text 
of GoVamaj and there is no difficulty in comprehending kinfmen de- 
feended from the fame holy fage or from the fame company of Rijhts , in 
the texts of Yajnyawalcya, VrThaspati and Baudha'yana, under 
the terms “ diftant kinfmen,” and “ allied by family as the phrafe, 
“ kinfman allied by family,” which is ufed by Menu (CCCCXXXIV), is 
acknowledged by Ji'mu'tava'han a to include the famdnSdaeas or kinfmen 
connected by equal oblations of water, fo may the term be fimilarly extend¬ 
ed in the prefent inftance alfo, agreeably to the coincidence of the text of 
Go'taMa. That opinion is queftionable. 

Others contend, that the flipendiary prieft is heir immediately after the 
pupil, in preference to fuch diftant kinfmen, by the text of Baudha'y an a. 
CCCCXXXVIII) ; -and he ought to have the firft title, becaufe he was 
more immediately connected with the deceafed , than the fellow ftudent in 
theology. 

But Mr sr a fays, the fucceffion may be thus briefly ftated ; the fon is 
JirJl heir ; on failure of him, the fon’s fon; in his default, the great 
grandfon by males ; if no fuch iflue be left, the virtuous wife; on failure of 
her, the daughter; after her, the mother; if fhe be dead, the father 7 
for want of him, the brother; in default of him, his fon ; on failure of the 
nephew, the fapinda neareft of kin to the deceafed; after him, the more 
diftant fapindas in order; if there be none fuch, the neareft faculya , or 
kinfman allied by family; next, the more diftant faculyas in order; 

,, if there be none, the daughter’s fon ; in default of him, the mother’s family 
and the reft; on failure of all other heirs, the king, excepting the property 
of a Brbhmana : but, in the cafe of wealth left by a prieft, another honeft 
Brahmana is alone entitled to take the inheritance. 

On failure of perfons defeended from the fame primitive ftock, a kinf¬ 
man in general is heir; and by that term is meant a relation of the dcce&fed 
himfelf, of his father, or of his mother. 
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CCCCXLI. 

The Tons of his own father’s filter, and thofe of his own 
maternal uncle, mull be confidered as his own kinfmen. 

In like manner there are kinfmen of the father and of the mother, fuch 
as their father’s fitter’s Tons, mother’s filter’s children, and maternal uncle’s if- 
fue ; thefe take the fucceflion in order, as Misra alfo obferves. Confequently 
thefe are comprehended in his recapitulation, by the terms, “ on failure of 
him, the mother’s family and the reft.” 

Here authors deduce from the form of fucceflion delivered by Ji'mu'ta- 
v a'ii ana, that, on failure of kinfmen allied by the funeral cake or by fa¬ 
mily name , the fon of the father’s maternal uncle, or of the father’s 
filter, or of the mother’s maternal uncle, or of the mother’s filter, are 
like wife heirs. That is not accurate ; for, fince thefe are inferiour to 
the father’s maternal grandfather, and mother’s maternal grandfather and 
others, it is improper, without the authority of exprefs law, to affirm the 
title of the father’s maternal uncle’s fon and the reft; and the word 
(bandhu), being taken in its accepted fenfe, obvioufly fignifies the kinf- 
men of the proprietor himfelfj and their title is in effed thereby eflablilh- 
ed : this we hold reafoaable. 

On failure of heirs including kinfmen fprung from the fame branch of a ve¬ 
nerable flock, the fucceflion devolves on Brabmcmas, by the text of Menu. 

CCCCXLII. 

Menu:—On failure of all thofe, the legal heirs are fuch Brdh- 
manas, as. have read the three Vedas , as are pure in body and 
mind , as have fubdued their paffions; and they mnji confe¬ 
quently offer the cake: thus the rites of obfequies cannot fail. 

*•' Have read the three Vedas have fludied all the Vedas. 

'/ »« Thus the rites of obfequies cannot fail ;” that is, rites, which would 
be loft by the eftate being enjoyed without 'performing obfequies for the de- 
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ther by the defcent of the property to a Brdhmana, do not fail. 

Ji'mu'tava'hana. 

Thus the rites, namely the obfequies of the deceafed proprietor, cannot 
fail. CuLLu'cABHATTA. 

Others explain the text, on failure of heirs including kinfmen fprung 
from the fame branch of a venerable ftock, fince the wealth of the deceafed 
goes to Brdhmanas , the king, purfuing proper conduit, does not violate juftice. 

Since it mult at all events be faid “ on failure of thefe,” therefore the 
•word all, as here ufed by Menu, muft be intended to intimate the right of 
<?//heirs before mentioned, including men fprung from the fame branch of 
a venerable ftock or company of Rts&is and the reft. Such is the opinion of 
CuLLU'cABHATTA. 

The want of heirs defeended from the fame holy fage, or from the 
fame company of Rishis, and the failure of Brdhmanas, muft be underftood 
to he 'the nomxijtence of any fuch perfqn in the fame town; elfe the efeheat 
to the king could never take place. 

Ji'mu''tava'hana. 

The falling of ejlatesto the fovereign is mentioned in a contiguous fen- 
tence. Menu declares, that, on failure of virtuous Brdhmanas refiding in 
the fame town,the inheritance of a CjJoatriya and the reft (hall efeheat to the 
king. 

CCCCXLIII. 

Menu:—The property of a Brdhmana fhall never be taken 
as an efeheat by the king ; this is a fixed law: bu(*the wealth 
of the other claffes, on failure of all heirs , the king may 
take. 

“ On failure of all heirs ” including honeft Brdhmanas , “ The other 

O o o claffes 
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dalles;” other than the facerdotal tribe; namely the military clafs and the 
reft. But the wealth of a Brdhmana muft never be taken by the king ; con- 
fequently, on failure of honeft Brdbmanas , he muft give the property of a 
prieft to Brdbmanas in general. Such is the notion of Cullt/ca- 
buatta. The wealth of other daffies, in default of heirs including kiaf- 
men fprung from the fame branch of a venerable ftock, the king Ihould 
give to honeft Brdbmanas; on failure of them, he may take it himfelf as 
an efeheat. Such is the opinion of J/mu^tava^iAna. 

But MiSRAand the reft hold, that the firft text of Menu (CCCCXLII) 
relates to the property of Brdbmanas, but the wealth of CJhatriyas and the 
reft fhall be taken by the king alone. Such being the rule of decilion, why 
may he not likewife take the eftate of a prieft ? To obviate this, doubt, 
the legrftator firft ordains, that the property of a Brdhmana fhall not be 
feized by the fovereign. Accordingly BauuhaVana declares the taking 
of holy property reprehenfible in a king. 

CCCGXLIV. 

Baudha yana : Holy property unduly appropriated, kills 
a fon and a fan’s fon; for it deftroys like the mofl exalted 
poifon: therefore the king fhall on no account take the 
property of a Brdhmana. 

“ ’Destroys a fon and a fon’s fon ; n kills them alfo. The property ' 
of a Brdhmana is indeed the moft deadly poifon to the facrileghus fpoiler . 

The Retndcara. 

Must it not be affirmed, that this text {hows it highly reprehenfible to 
take wealth from a Brdhmana by force, fraud, or the like but not Jo to take 
it without violence as an efeheat? No; for the text of De'vala is explicit 

CCCCXLV. 

^DeVala:—In every cafe the king may take the wealth of a 
fubjed dying without an heir, except the eftate of a 
prieft; for the property of a Brdhmana , dying .without an 
heir, muft be given to learned priefts. «, Heir ..» 


mm 
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“ Heir /’taker of inheritance : the term is regularly derived in a dative 
fenfe. 

CCCGXL VI. 

Vrihaspati:—The king takes as an ejchcat the wealth of 
thofe CJliatriyas, Vaisyas and Such as., who leave no fon, 
nor wife, nor brother; for he is lord of all. 

In this text, by declaring that he may take the wealth of Cftatriyas and 
the reft, it is intimated, that the property of a Brdbmana fhall not be taken. 

CCCCXLVII. 

San c ha and Lichita:— The property of a learned prieft 
defcends to Brahmanas , not to the king; wealth confecrat- 
ed to the gods, or allotted to priefts, mull not be feized by 
foverei^n, nor a depofit open or fealed, nor wealth 
regularly inherited, nor the property of infants or women: 
thus the Veda expreffes, 

“ The inherited property of a woman muft not be feized 
by the king, nor acquired effe&s of an infant, nor the wealth 
of a woman received in the fix modes of acquifition, nor 
the patrimony of infants.” 

The term, which occurs in this text (parijbadJ, fignifies a Brdbmana . 

The Fivada Retnacara and Vivdda Chintdmeni 

Deposits” and the reft are terms employed indefinitely : hence the 
property confecrated to the gods, or allotted to priefts, muft on no account 

^ n ^ *^ le k |n £> unlefs as a fine or the like. A fealed depofit is a dif- 
tind fort of bailment, depofited under feal. “ Wealth regularly inherited" 
alludes to patrimony; it is property, which has defcended to the pojejfor 
from another. So the Madam Pdnjdta and Retnacara. 

The feizure of zBrdkmana’s property being forbidden in thefe texts. 


on 
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<6ii whom {hall the eftate of a Brdbmana devolve ? This queftion arifing, and 
the words of Devala (CCCCXLV) bearing the fame import, the text of 
Menu (CGGCXLII) mull, relate to the facerdotal clafs only. Confequent- 
ly, on failure of'heirs including kinfttien fprung from the fame branch of a 
venerable flock or company of Rajhis, the eftate of a Brdhmana defcends to 
learned priefts, and the property of any other perfon efcheats to the king ; 
the wealth of the military and other clafTes does not go to learned priefls. 
Such is the refill t. Accordingly the text of Nareda alfo exhibits the right 
of the king to the efcheat, on failure of daughters and the reft, not in de¬ 
fault of heirs including priefts. 

GCCCXLVIII. 

Na'reda :—On failure of daughters the heirs are, kinfmen 
allied by family, more diftant kindred, and men who claim 
the fame origin with the deceafed ; on failure of all thefe , 
the property efcheats to the king, 

2. Excepting the wealth of a Brdhmana; but a king, atten¬ 
tive to his duty, lhall allot a maintenance to the wives of 
the deceafed: this is declared to be the rule of inheri¬ 
tance. 

Kinsmen allied by family are fons of paternal uncles and the reft. Men, 
who claim the fame origin, are perfons belonging to the fame tribe’. But all 

this fuppofes the widow to be deficient in good qualities. 

» 

The Rctnacara. 

Br “ perfons belonging to the fame tribe,” it is not meant, that any 
CJhatriya is heir of a CJhatriya, and any daisy a of a Vaisya ; for that would 
be an unprecedented conftru&ion: but it muft be underftood, from the coin¬ 
cidence of the text of Go'tama (GGCGXL), that ‘ fimilar origin 1 intends 
iimilarity of defcent from a holy fage or frpm a company of R'ijbis. Misra 
the reft thus expound the law. 

This fuppofes the ividow to be deficient in good qualitiesthat is, 

the 
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the wife left by a CJhatriya 01 other man of inferiour clafs; but in the cafe o£|t 
Bra/mana’s widow deficient in good qualities, the meaning is, let the king, 
levying it on the heirs, give her a maintenance. Vishnu alfo propounds 
the right of the king to the efeheat, on failure of defeendants from the fame 
company of Rijhis with the deceafed; for his expreffion “ on failure of a 
fellow ftudent” (CCCCXV1I) mull be taken in a eomprehenfive fenfe, from 
the coincidence of other texts. 


It fhould not be argued, becaufe the ordinances of Menu prevail overall 
Other codes, therefore rauft the texts of other fages be reconciled with that, 
which is propounded in his inftitutes : and, for the fake of coincidence 
with his precept (CCCCXLII), the right of the king, mentioned in other 
texts, takes effed only on failure of honeft. Brdbmanas , There is no difficulty 
in explaining the text of Menu (CCCCXLII) in this fenfe. VrThaspati 
pronounces that to be of no authority, which contradi&s the fenfe of his 
ordinances j and it is confident with juft reafoning to infer, that, as that 
expofition of a law, which is moil conformable with feafon, prevails, when 
two interpretations of it are found in competition, fo the expofition of a law" 
of Menu, which coincides with the text of another ancient fage, {hall pre¬ 
vail, when two interpretations of it are propofed. Confequently the term 
“ all” in thefecond text of Menu (CCCCXLllI), and the word “ heir’* | 
employed by Cuelu'c abhatta in expounding that term, ‘ on failure of 
the heirs abovementioned,’ figniiy all heirs including perfons fprung from 
the fame company of Rtfffs, but not including Brdbmanas unallied to the 
deceafed. Authors thus expound the law. Of thefe two opinions one* 
only Ihould be followed. 


Ip other Brdbmanas refufe to take the inheritance, or if there be no Brdb¬ 
manas, it muft in this cafe be thrown into the water, in like manner as has 
been ordained by Na'reda (Book I, v. CCXXXI). 

The efteds of an infant, and thofe belonging to a woman, muft not be 
retained by the king, even though they have fallen into his pofleffion. 
(CCCCXLVXI): Sanc’ha and Lic’hita themfelves cite the authority of a 
precept; “ thus it is expreffed,” that is, the Vida declares; this muft be fup- 

P p p plied. 


plied. “ The property of a woman efFeds belonging to her,* the inheri¬ 
tance of her hufb.md, •which has devolved on her , andfo forth. “ The efFeds 
of an infant y property any how acquired by a minor, having been given to 
him by any perfon, whomfoever. Some lawyers fay, the lad: part of the text 
explains the property of a woman and efFeds of an infant; and this relates 
to the king’s own wife, fifter and the reflj but of other women, even the in¬ 
heritance or the like mud: not be taken by him: this will fubfequently be¬ 
come manifeft. “ The fix modes of acquisitionreceived before the nuptial 
fire and fo forth. 

CCCCXLIX. 

Menu:-— The king fliould guard the property, which de- 
fcends to an infant by inheritance, until he return fr^m 
the houfe of his preceptor, or until he have paft his mi¬ 
nority. 

Wealth, which defcends to an infant by inheritance, and becomes the 
property of the minor, let the king guard ; that is, let him proted it from 
the other heirs. - 

The Retnacara. 

Consequently the meaning is, let him ad in fuch a manner, thatother 
heirs may not take the whole, defrauding the infant who is incapable from 
nonage^of conduding his own affairs ; or the fenfe may be, let him commit 
the fliare of the minor in truft to any one coheir or other guardian. “ Until 
** he return from the houfe of his preceptor/* this alludes to the three firfi 
claffes, for perfons of thofe tribes are not qualified to condudt their own 
affairs before they return home. ** Or until he have pad his minority;” this 
alludes to the ferviie clafs: a young man has paft minority, when his age 
is not lefs than fixteen years ( that is, when he has completed his fifteenth yearJ, 

CCCCL. 

Vishnu:—The king fliould guard the property of an infant, 
^and the effects of the hulband and wife in the abfence of the 
hvjband. 


CCCCLI. 



CGGCLI. 

Sanc’ha and Lic’hita :—Let the king proteft the effe&s 
of infants who are incapable from nonage of condu6ting 
their own affairs, and the goods belonging to widows of 
learned priefts and of valiant foldiers; but effe&s, of 
which there are no owners, efcheat to the king. 

T. he king mu ft guard the property which devolves on the wives oflearned 
priefts and of valiant foldiers, by the abfence or departure of the prieft and the 
foldier. Such is the expofition delivered by Ch ande^s war a. 

J; ; CCCCLII. 

Baudhayana, treating of the fucceffion of Tons:— Their 
fhares, if they be incapable from nonage of condu£tirig 
their own affairs, let the king keep carefully guarded, to¬ 
gether with the accumulation on thofe fliares, until the 
minors arrive at years of difcretion. 

* e With the accumulation,*” with the increafe, “Carefully guarded;” 
well protected. “ Until;” in the fenfe of reftridtion: before they attain their 
feventeenth year. 

v , The Retnacara* 


Consequently, if the proprietor be dead, and his fons choofe to 
make a partition of his eftate, the king, being informed by the minor, or 
by another kinfman, or by his own officer, mufl: himfelf, or through fome 
perfon appointed by him, keep the ffiare of the minor until he attain the age of 
fixteen years: in fome inftances it ffiould be laid out for increafe. In like man¬ 
ner, the expenfes and other matters fhould be fuperintended by the king him¬ 
felf, or by a perfon appointed by him.gThefe and other points maybe argued 
from the real'on of the law. Again; if the minor have no brother, the whole 
eftate ffiould be nevertbelefs guarded in a fimihr manner ; for the reafon of the 
law is the fame. Thus the property of a woman, and the goods of a minor, 
falling into the king’s power, ffiould not be taken by him as owner: this has 
been already noticed. But it ffiould be here remarked, that the property of a 
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minor fhould be intrufted to heirs and the red appointed with his concurrence ; 
or, if the infant be abfolutely incapable of diferetion, with the confent of a 
near and unimpeachable friend, fuch as his mother and the reft. Ca'tya- 
Yana declares, that kinfmen muft guard the property 0 f an infant. 

CCCCLIIf. 

Catyayana: Let all the coheirs guard the lhare, which 
belongs to an abfent parcener; 

2. But, if a man die leaving an infant fon, his wealth mult 
be preferved entire by his kinfmen ; and they may divide 
it in due proportions, after the minor has pall adolefcence. 

If one, who has an infant fon, die, his property muft be preferved by the 
kinfmen or brethren of the minor ; it muft not be immediately diftributed: but 
they may divide the eftate after he has paft adolefcence. Such is the mean¬ 
ing ot the phrafe. Confequently the fhare of a minor muft be preferved, dur¬ 
ing his adolefcence, by kinfmen, like the allotment for an abfent parcener; for 
the reafon of the law is the fame: but before his adolefcence partition is not 
proper. In like manner, the king, or the kinfmen appointed by him, fhould 
guard the minor’s property received from his brothers as his fhare of the 
inheritance. Here kinfmen fignify relations in the male line, or, on failure 
of them, a lifter’s or daughter’s fon or other near kinfman of the father. 
In prauftice a mother is guardian of: a minor, and of his property ; and that 
is proper, if fhe be capable of protesting the ward: but being a woman, fhe is ' 
under the control of her hufband’s mother and the reft:; ftill the effe&s of 
the widow and of the grandfon muft be guarded ; and fince the mother in law 
Is a woman, fhe requires the aid of another kinfman : and he fhould be feleift- 
cd with the concurrence of the paternal grandmother, and be approved by 
the king; for the paternal grandmother beft knows who, among the kinfmen, 
is lkilled in the conduct of affairs, and the king is an univerfal fuperintendent; 
and if the widow be old and capable of governing her own conduct, 
there is no harm in permitting the eftate to be guarded by a kinfman fe« 



L<fted by her; for it is only directed, that a widow and' the reft fhall guard 
the property by any pojfible means. A conteft arifing between the mother in 
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law and the widow, if the king, refiding at a great diftance, cannot accurately 
diftinguifh their good and bad characters, then indeed any perfon may be ap¬ 
pointed by the king’s own 'feledtion. This method, eftabliffied by lawyers 
on their own judgment, is confident with the reafon of the law. 

CCGGLIV. 

Vrihaspati A brother, a brother’s fon, a fapinda, or a 
pupil, performing rites with a funeral cake for the deceafed, 
fhall thence obtain increafe of profperity . 

Consequently he, who takes the eftate of the deceafed, fhall perform 
his obfequies; but, ifonebeheir to the eftate,and another be qualified to per¬ 
form the obfequies, he muft give a fufficient fum and caufe the rites to be 
celebrated by him, who is qualified to perform them, 

; , ■ - cgcglv. 

Smriti:~--He } who takes the eftate, lhall perform the obfe¬ 
quies. 

The word iradd'ba , here fignifies the obfequies performed exclufively for 
a perfon recently deceafed. The Pracdsa and Retndcara. 

But others contend, on the text of VrihasIatI above cited 
(CCCCXXXVII 3), that he, who takes the eftate of the deceafed, muft 
alfo perform the annual fradd’/ja: and fuch is the practice with forne per- 
fons. 1 hat is wrong; for there is no difficulty in confidering the word 
“ annual' 1 as relating to thefirft anniverfary obfequies. Another text does 
relate to that fubjeCt; “ He, who takes the eftate, and fails in performing 
the lajl duties for the deceafed, is criminal &c.’* 

How can the fpiritual preceptor, who takes the eftate of a CJhatriya, per¬ 
form his funeral rites; fmee that is forbidden ? 

GCCGLVX. 

The prieft, who performs funeral rites for perfons of an infe- 
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riour tribe, is degraded to that clafs in the prefent world 
and in the next. 


No j for this text relates to brothers unequal in clafs; and the difficulty 
is obviated by faying, the fpiritual preceptor may accomplifh the funeral 
rites by the intervention of a qualified perfon equal in clafs with the de- 
ceafed. 

GCCCLVII. 

Vishnu:—He, who is heir to the eftate, is the giver of fu¬ 
neral cakes. 
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SECTION II. 

ON THE INHERITANCE OF ANCHORITES AND DEVO¬ 
TEES. 

THE fubjetft of fucccffion to the property of a houfeholder being con¬ 
cluded, Ya'jnyawalcya propounds fuccefiion to property, which belong¬ 
ed to a man who had entered into an order of devotion, 

CCCCLVIli. 

Ya'jnyawalcya:-—The heirs of a hermit, of an anchorite,* 
and of a ftudent in theology, are, in inverfe order, the fpi- 
ritual teacher, the virtuous pupil, and the brother by re¬ 
ligious duties being pupil of the fame preceptor. 

“ Being pupil of the fame preceptor;” having the fame fpiritual teach¬ 
er. He is brother by religious duties and pupil of the fame fpiritual 
father i the appofition is in the form called carmadhdraya . “ In order; ” 

that is, in the inverfe order i hence the fpiritual preceptor (hall take the pro¬ 
perty of the perpetual ftudent in theology; the virtuous pupil, verfed in the 
ftudy of revelation concerning the fupreme foul, and in preferving that fa- 
cred fcience, jhall take the eftate of an anchorite ; and the brother by reli¬ 
gious duties, being pupil of the fame fpiritual father, takes the wealth of a 
hermit. “ The brother by religious duties” is one familiarly known as bro¬ 
ther of the deceafed; the fubfequent term (kcatirt'hi) may ftgnify belong¬ 
ing to the fame order of devotion. 

Ip it be alleged, that this contradi&s the text of Vasisht*ha 
(CCCXXXVIII); it may be neverthelefs reconciled by fuppofing effe£fs 
any how poffeiled. Chande'swara. 

* I follow Sir William Jones in applying the name of hermit to the Vanaprajl’ha, and anchorite to 
the Tati or Samyiji, See tranflation of Msm», Chap, 6, T. 
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Vaches.pati'misra concurs in the fame expofition. Another author 
has Rated much, which was obvious, concerning the fuppoiition of effects 
any how poflefied; for example, the hoard of a hermit for the performance 
of annual rites, ahcl the trufs of an anchorite or the like. 

But J/mu't ava'hana confiders the Iafl term of the text (ccaiirfhi) 
as diftind from the red. Gonfequently, the fpiritual brother ffiall take the 
property of a hermit; the virtuous pupil, the effe&s of an anchorite; and 
the fpiritual preceptor, the wealth of a ftudent in theology: on failure 
of them, one, who belongs to the fame order, is heir. The perpetual flu- 
dent in theology is he, who, having abandoned his father and the reft, re- 
ildes for life in the family of his preceptor, remaining ftridlly obedient to him. 
But the property of a temporary ftudent in theology {hall be taken by his 
own father and the reft. Such a ftudent in theology, according to the 
learned, is he, who remains near his father and the reft: of bis kindred. 

GCCCLIX. 

Vishnu:—The fpiritual preceptor fliall take the property of 
•a deceafed hermit. 

It fhould not be argued from the coincidence of this rule of Vishnu, 
that the direft order is meant in the preceding text; and that the inverfe 
order need not be fuppofed. Were it fo, the conference would be incon- 
gruous, fince the fpiritual brother would be heir of perpetual fludents in 
theology, although their fpiritual father were living. Nor fhould it be ar¬ 
gued, that here, as in the cafe of fucceffion to the eftate of him who leaves no 
fon, the order may be fuch, that the perfon laft mentioned is heir on failure 
of the preceding. The anchorite can have no fpiritual father. It muft be 
therefore underftood, that the fpiritual father is firft heir to the wealth of a 
hermit; on failure of him, the fpiritual brother; as in the fucceffion to the 
eftate of a worldly man, who leaves no male iftue. According to Jimu'ta- 
v a* II ana, the infertion of both terms, fpiritual brother, and pupil of the 
Jfne tutor, or devotee of the fameclafs, is ufelefs; for both fenfes are con¬ 
veyed by the Angle term fpiritual brother. 

Again; 
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Again ; terms ar« correlative in order then only, when theycorrefpondin 
number, as in the example, “ The charms of' the lyre, of the wreath of jaf- 


mine, of the blue lily, are furpaffed by her delightful voice, her fmiles, arid 
her enchanting glance but here the number is unequal. This obje&ion 


is anfwered by frying, that, although correlative order be only acknowledged 
in the indance of terms equal in number, the fenfe (hows, that the lad, 
not a preceding term, mud be reje&ed as not included in the correlative or¬ 
der. The fenfe, exhibited by condru&ion, is fubordinate to the implied 
purport: as in the example, “ Chaitra is armed with a fword and wears 
earrings, and Mai tra does fo likewife the wearing of earrings is alone 
fuggefled by the term “ fo,” becaufe the implied purport points thereto: and 
thus in other inflances. 

As for the remark, that, as the word pupil, in the indance of the ancho¬ 
rite, dgnifies him, who duly learnt the forms enjoined to that order, fo the 
term fpiritual preceptor may fignify him, who taught thofe forms ; and the 
fpiritual father is therefore fird heir of hermits and the red; after him, the 
pupil; after him again, the fpiritual brother; and ladly, one belonging to 
the fame order : and fuch may be the fucceflive right of inheritance. That 
argument is erroneous; for it is inebnfiftent with approved ufage. 
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S B CTION III. 

• ' t i' > t 1 ' f it (r , ' ^ Wb< l , 

OA r ,f SECOND PAR TITION AFTER REUNION OF PARCENERS, 


L\ treating of fucceflion to the property ofgjijn*. who has no fon, it has 
heen-faid, “ a reunited parcener is heirof a reunited one/* now, if two coheirs 
who have renewed coparcenary, make a fecond partition, how is it regulat- 
ed ? On this point Menu and VispNu propounda tc;xt above cited ; “if 
brethren, once divided and living sgai.^ogether as parceners, make a 

“ fecond P artition » ffaresmuf in that cafe be equal ; and the firft born 
“ fhall have no right of decludion” (CCCCVI j). 
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Here “ equal Ihares fuppofe the* rej|niorihof brothers belonging to the 

fame tribe : but, if a hrabmAna and a Cfkatriya become reunited, their allot¬ 
ments muft be underftqod to follow the proportions before mentioned? for 
this text is merely intended to deny the right of deduction which had been 
ordained in favour of the firft born. 

JfMU / TAVA / HAN A. 


From the concurrent import of the text of V&uiaspat* (CCCCVII i), 
does it not appear, that a fecond dedudion in right of feniority is denied 
when a fecond partition is made,* not the original right to a larger portion, 
which had already gained validity ? No; for, whether they be father and 
Ion, brothers, uncle and nephew, or the like, they poffibly may be undi¬ 
vided in refped of wealth acquired by the father, paternal grandfather, or 
the like: accordingly, the firft born canrtot have feparate property in the 
identical portion formerly received on account of feniority, becaufe a common 
right to all effeds is vefted in both reunited parceners by the avoidance of 
the feveral rights proclaimed by a former diftributioo, fince JiWtava'hana 
cxprefles, ‘ parceners, having made a partition, and afterwards living togc- 
fame houfe as joint houfekeepers, after thus annulling parti- 


Sec the various reading of this text in a fubfequent page. T. 
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* don, “ what is thy property is mine, whjit is my property is thine, 5 ' are 

fr 

faid to be reunited.’ It fhould not be argued, that the term “ annulling 
y partition” only fignifies obviating the mediate confequence of the charac- 
' I' teritticjks of partition, not cancelling any feveral veiled rights. Were it lo, 
fince it i'S not a maxim, th£t lots will fall on the fame chattels as before , 
and fince the lots call may afcertain a right to other goods, while the ori¬ 
ginal right to the former effe&s is retained, both reunited parceners might 
have property in alinoft evtffy chattel after the fecond partition. 

Nor ftiould it be objedted, were it fo, how could the fhares, formerly 
ordained for a Br dim ana and a Cfloatriya, remain in a fecond diflribution? 
Since the text concerning partition among brothers of various daffes may 
be applicable to the fecond, as well as to the firft dillribution, and fince it 
is not contradidled by any other text, it fhould be fo eftablilhed. Thus 
the meaning of the phrafe, “their allotments follow the proportions before 
ordained,” is, that the divifion fhall be made in that proportion, and 
mode, which were obferved in the firft inftance; for this is no lefs a 
partition than the former difributton was. 

But Misra thus explains the terms of the text (CCCCVII 1); al¬ 
though feniority exift, entitling the firft bom to a greater portion, ftill 
that greater allotment fhall not be given: the fame legiflator propounds an 
exception in refpedt of wealth acquired by learning. The commentator’s 
meaning is this; a larger portion, again received in right of leniority by 
birth or the like, under the text of Vri'haspati (XLV), becaufe this is 
alfo a partition of property, is forbidden in this fecond diftribution i fince 
the claim of the firft bom to the larger portion, formerly received by him, 
had been already obviated,* the refult is the fame ; the only difference 
confifts in the commentator's difplay of learning. As for the remark, that 
the fame legiflator propounds an exception in refpedt of wealth acquired by 
learning, that is not reftridted to fcience; for the exception,' which fhall 
now t be mentioned in refpeft of a double fhare, muft be confidered as rela- 

* Great obfeurity pervades the whole argument. The cldeft has no right to a fecond dedu&ion, nor 
does he retain, during renewed coparcenary, his feparate property in the identical effects which compofed 
his former allotment in right of feniority : bat he receives on a fecond partition the equivalent of his ori¬ 
ginal due. T* 
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ting to acquifition in general. The legiflator declares, that the acquirer 
fliall have a double {hare in the prefent indance, as in the original partition. 


CCCCLX. 

Vrihaspati:—But, if one of the reunited brethren acquire 
wealth by learning or valour, or the like, two lhares of 
it muft be given to him on a fecond partition, and the reft 
lhall have each one fhare. 


By learning, or valour, or any other means of acquiring feveral property. 

The Retnacara . 


Consequently the law, promulged by Vyasa for the firft partition 
(CX), is extended to the fecond : the acquirer therefore has a double 
ihare, according to the Retnacara and the red, if the wealth were 
acquired by the fimple exertion of learning or the like with fupplies from 
the common eftate and fo forth ; but, if it be the acquifition of fcience tech¬ 
nically fo denominated by Ca'tya'yana, the common edate not being ufed 
and fo forth, the wealth thus acquired is the feveral property of the acquirer j 
and if fupplies were received from the common edate and fo forth, he, who 
is equal or fuperiour in learning, has one {hare, and he, who is inferiour in 
knowledge, is excluded from participation : if the wealth be acquired by 
agriculture, or the like, without fupplies from the comm»n efate, it becomes 
the feveral property of the acquirer; with fupplies, it is diared by all the 
parceners: this, which has been already explained, mud be alfo underdood 
an the prefent cafe. 


But, according to Ji'mu'tava'hana and others, the acquirer {hall have 
a. double allotment, and the red fliall have each one diare of wealth any how 
gained with fupplies from the joint dock and fo forth; if the learning 
were acquired after a maintenance provided out of the common dock, all 
the parceners (hall have the fhares ordained for them, although the 
joint-property were not employed during the acquifition of the wealth; but, 
/Iven though the common funds of fupport be not ufed during the acqui- 
iition of fcience, nor during that of wealth, they, who are equal or fuperi¬ 


our 


our in learning* participate : if the money be earned without ufe of joint 
property, through agriculture or the like, by the labour of a body nou^ 
rilhed on the joint funds of fupport, it neverlhelefs becomes the feveral 
property of the acquirer, as before explained. 

Accord img to all opinions, the diftribution is regulated by the ufe made 
of joint property. What is received from a friend, or on account of marri- 
age, or the like, is held as feveral property : the implied fenfe of the 
text of Vri h aspati muft be confidered as extending thus far, according 
to the circumftinces of each cafe. 

When partition is again made after the period of reunion, what fhare be¬ 
longs to him, who, being {killed in the means ofacquifition, had gained much 
wealth previoufly to the former diftribution, and who was therefore entitled 
to two fhares at the time of dividing it; and what proportion belongs to him, 
who gained much wealth after the original partition ? If it be faid, an equal 
fliare with the reft; that isinconfiftent with common fenfe; equality of 
allotment, confiding only in the prohibition of a greater portion for the 
firft born, muft be therefore eftablilhed in the text above cited (CCGG VI i). 
In like manner an unequal diftribution, after the reunion of brothers of 
various claffcs, is legal. A fecond allotment of a greater fhare to the firft 
born is forbidden by the text above cited (CCCCVII i); the former right 
to a greater portion is not thereby denied, fince it had already gained validi¬ 
ty. Even on the reading approved by Chandeswara (punar vibhdga 
caranb UJham jyaijhihyan na vidyate, if brothers again make a divifion of 
their joint-property, the firft born has no right to a larger portion; inftead 
of tlffMm vibhaga caranepunar jyai/ht’hyan na vidyate, if they, who, after fepa - 
ration, have become reunited through mutualaffeSlion, make a partition, feniori- 
ty does not again prevail;) the right of the firft born to a larger portion is 
only denied when a fecond partition is made. 

It fhould not be argued, that the term “ feoiority” may here bear a 
general fenfe, beeaufe there is no authority for reftriaing its meaning in the 
prefent inftance; and that the term “ again” muft fignify “ but alfo.” 
The larger portion, already received in right of feniority, cannot now be 

$ s 8 forbidden; 



forbidden ; and it is inconfiflent with common fenfe, that he, who contri¬ 
buted a greater fum to the joint Jiock, when he became reunited, fhould 
receive back a lefs fum, when a divilion is made; and further, the cafe 
is limilar fo that of the acquirer of wealth as abovementioned. Nor 
ihould it be argued, that a common right to the whole property being 
vetted in both reunited parceners, there is no authority for any fubfequent 
unequal diftribution. As wealth, gained by partners in trade and adven¬ 
ture trafficking with unequal flock, is diflributed in proportion to their 
refpeflive capitals, even though all are equally owners of the wealth thus ac¬ 
quired j fo, in this cafe likewife, nothing prevents a fimilar indu&iott. 
Accordingly Misra denies the right of the firfl born to a larger portion on 
a fecond partition of joint property, byremarking * although feniority ex- 

* ill entitling the firfl born to a greater portion, flill that greater allotment 

* fhall not be given. 

Others fay, the larger portion already obtained in right of feniority is 
Hot retraced j for the text is Intended merely to prohibit the dedu&ion before 
ordained for the firfl born j and the remark of Ji'mu't ava'han a is intended 
merely to forbid that allotment in right of feniority, which had been before 
ordained, that is, enjoined or declared by legiflators for the original par¬ 
tition. 

Vr ihaspati defines a reunited parcener (GCCGXXX). According to 
J/mu'tAva'h ana and the reft, reunion can legally take place among them 
only, who are mentioned in the text, namely father and fon and the reft„ 
According to Chande'Wara and others, reunion may legally take place 
among all thofe, including the great grandfon, among whom partition can 
be made. Some hold, that difunited fons and the reft have no claim of fuc- 
ceffion, if there be reunited fons or the like. In no cafe is the reunion of 
female heirs admitted. 

Ip a man, having made a partition with his fons, and again refiding 
j with any one of them as a reunited parcener, die after begetting another fon, 
this laft born child fhall be foie heir of his eftate, by the text of Menu (Clj. 
He fhall make a partition with the brethren who are reunited j’ that is, 

i 
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the reunited brethren (hall receive their refpe&ive fhares, and the Ton, bom 
after partition, fhall take his father’s allotment.* It fhould not be argued, 
as the meaning of the term “ (hare,” that the fon born after partition fhall 
divide bis father's allotment with his reunited brothers. That would contradidt 
the precept, “A fon, born after a divifion, lhall alone inherit the patrimony”. 
Nor Ihould it be objected, that this contradidls the precept “ a reunited 
parcener is heir of a reunited one.” That relates to the competition of equal 
claimants. Nor ihould it be objected, that partition is proper, becaufethe 
claim of a reunited parcener in right of renewed coparcenary, and that of a 
fon born after partition in right of pofterior birth, are both diftinbt claims. 
It is fhown by a text formerly cited (G), that fons, born before the diftri- 
bution have no claim on the wealth retained by the father after partition, if a 
fon born after it exift ; and it is improper to reftridl that text, unlefs common 
fenfe or exprefs law oppofe its comprehenfve import; for reunited parceners 
have been enriched by their own Chores, but the lbn born after partition has 
no means of fubfiftence befides his father’s fhare. 

If he, who is reunited with another brother, pofTefs any undivided pro¬ 
perty, on whom does the right thereto fubfequently devolve ? It goes to the 
reunited parceners only, for a text above cited (CCCCXXVI) ftiows, that bre¬ 
thren who have renewed coparcenary, exclufively inherit the wealth of a re¬ 
united brother, and this undivided property belonged to a reunited parcener. 

The text of Na'redA (CCCGXXXIII) is thus read by Misra,* “ The 
veiled fhare of reunited brothers is declared to belong exclufively to them j 
otherwife it fhall go to their mutual heirs } or to others, if they leave no 
iirue.”f If there be no heir, whofe claim is preferable to that of reunited 
parceners, the fuccellion devolves on them, although there be a difunited 
claimant as near of kin j otherwife, that is, on failure of reunited parceners, 
the heritage goes to their mutual heirs, namely, to the fons or other defen¬ 
dants of a leunited parcener. Of two coheirs, who have renewed copar¬ 
cenary, if one die childlefs, after the demife of the other who did leave 
male iflue, the fons of the reunited parcener inherit the eflate: fuch is 

* According to this glofs, the text fhould be otherwife tranflated. T. 

t The difference of the reading is, ati'nyat'hanla b’mjas in, inftcad of ato’nyathananla hh&jah. 
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the meaning. If they leave no iffue, that is, no fon or other male descendant, 
it goes to others, namely to the widow and the reft. Confequently, in fuch 
a cafe, the legal heirs of a reunited parcener Khali alone take his inherit¬ 
ance; no others fall take it, neither difunited parceners nor their legal heirs. 
Some lawyers fo expound the text. 

The veiled Khare of reunited parceners belongs exclusively to them; it ap¬ 
pertains exclufively to reunited parceners: mentioned as grounds for {bowing, 
that, on failure of them, the fucceffion devolves on others. Or it conveys a 
precept on the doubt whether all fons may claim partition, becaufe the eftate 
of the deceafed was in effed wealth acquired by their father or by his anceftors; 
and becaufe they are equally bis fons, and therefore heirs by the texts of De'- 
VALA and the reft (V). Otherwife, that is, on failure of reunited parceners, 
the JucceJJion devolves on their heirs, that is, on their fons and the reft. If 
reunited parceners die leaving no male iffue, it goes to others, that is to difunited 
coheirs. Such is the expofition approved by Misra. It may alfo go to any 
others whomfoever, according to the circutnftances of each cafe, conformably 
with the rules of decifion abovementioned. 

Misra here obferves, it is not the meaning of the firft hemiftich, that the 
fame Khare, which belonged to each at the time when reunion took place, Khali 
be recognized and preferved from him when partition is again made: for, in a 
community of goods by reunion with half the former wealth, the phrafe would 
bear a fpiritual fenfe, if fuch were the ftrid rule. 

In the Parijata , the text is read, Kharersof the wealth of others than thefe 
(ato nya dhanansa bhajah). But that is rejeded, as differing from many 
copies. 

The Rein a car a. 

As for what is faid, in the text of Ca'tyayana (CCCCXXVII), on 
the fubjed of one taking the heritage on failure of the other, the legiflator 
A limits the precept, by faying, “ if they have no progeny;” the meaning is, 
becaufe they reciprocally Khare their eftates, if they have no offspring. 

Misra. 

“ Leaving 
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CHAPTER IX. 


ON SUCCESSION TO FEMALES. 


SECTION I. 


ON THE PROPERTY OF WOMEN. 


CCCCLXl. 

N AREDA:—*On the death of the father let Ions divide 
his eftate, and let daughters {hare the. wealth of their 

mother; or, on failure of them, let their iftue take it. 


"Paternal.” or parental In the text of Menu (IV), being derived 
from a term expreffive of both father and mother (the lad being underftood), 
the eftate of the father and that of the mother are meant. 

CULLUCABH ATTA* 


Consequently daughters and fons fucceed to the eftate of their mo¬ 
ther. Such in effect being the fenfe, what fort of property left by her 
ftiali be taken, and by whom ? To diftinguifli this, the various forts of 
feparate property held by a mother are difcufted. On this fubjett 


CCCCLXII* 

Menu & Catya'yana :—What was given before the nuptial 
fire, what was given at the bridal proceffion, what was 
given in token of love, and what was received from a mo¬ 
ther, 


» 

. 



ther, a brother, or a father, are confidered as the fix fold 
feparate property of a married woman. 

What was bellowed by any perfon vvhomfoever, before the nuptial fire, 
at the time of the marriage: “ what was given on the bridal proceflion that 
is, a prefent following a bride when fhe is led to the houfe of her hutband : 
and what was given in token of love ; that is, bellowed by her father in law, 
or other perfon, whole affcflion is engaged by her good temper, probity, 
ikill, and other good qualities. “Sixfold’' is mentioned to except a lefs, 
not a greater number; for a prefent given to a fuperleded wife, which 
is another fort of feparate property held by a woman, is alfo mentioned 
by Yajnyawalcya. 

The Retnacara . 

CCCCLXIII. 

Yajnyawalcya : — What a father, a mother, a hufband, 
or a brother, has given to a woman, what is prefented to 
her before the nuptial fire, what Ihe receives, to appeafe 
and confole her , on the fecond marriage of her lord, are 
univerfally confidered as her feparate property. 

When the bride is conveyed from the houfe of her guardian to the abode 
of her lord, what is then bellowed by her father in law and the reft, is a pre¬ 
fent given on the bridal proceflion. So the Med'hdtit'hi. This fhould be alfo 
comprehended fa the enumeration of feparate property ; for the reafoning is 
equally, applicable. 

The Retnacara . 

Ca'tya'yana explains the prefent given before the nuptial fire. 

CCCCLXIV. 

Ca'tya yana : — Whatever is given to women at the time 
of their marriage, before the facred fire, which is the zvit~ 
nefs of nuptials , is denominated by fages their property 
w given before the nuptial fire.” 


“ Whatever 



*' Whatever is given;” here the perfon who makes the gift is 
not her father or other relation; for, were fuch the meaning, it would 
Amply intend “ what was received from a mother, a brother or a 
“ father.” Therefore it means only what is given by any perfon whom- 
foever whether he be or be not allied by blood. Accordingly it is faid by the 
author of the Retndcara , ‘ given by any perfon whomfocver at the time of 
her marriage.’ What friends alfo give, at the time of a girl’s nuptials, 
in token of refped: to the damfel, is her feparate property. As the praflice 
fubfifts in this country for the friends of the bridegroom to give the woman 
fome trifle in token of refpeft, fo it appears, that a pra&ice fubfifts in 
fome countries for the friends of the bride’s father to give the damfel fome 
trifle. . /'v'u . " jrtf 

The fame legiflator explains a prefent given on the bridal proceflion. 

CCCGLXV, 

Catya'yana What a woman receives from the family of 
her parents, while Ihe is led to the houfe of her hufband, 
is called the property of a woman “given at her procef- 

“ lion.”' 

What is given by any perfon whomfocver, in honour of a bride going 
from the houfe of her father to the manfion of her hufband, is a prefent given 
at her proceflion. Accordingly the author of the Retndcara has faid, ‘ a pre¬ 
fent following a bride.’ What is given on account of a bride going in pro¬ 
ceflion, is given at her back; for fhe goes before, and properly the gift fol¬ 
lows her. Such is the popular language. 

Does her proceflion to the houfe of her hufband confifl: in going thither at 
the time of the nuptial ceremony, or at that of the final proceflion of both, bride 
and bridegroom to the hufband's houfe , or at any other time ? On this point no¬ 
thing has been faid by the author of the Retndcara. But Misra affirms, * at 
the time of the final proceflion of both bride and bridegroom to the hufband *s 
houfe.’ On the other hand, Jimu'tava'hana, not finding that prefents are 
given by friends, to a bride, while flue is led from the houfe of her father to 

Uuu the 


the abode of her hufband, interprets the text otherwifc; ‘what a woman re¬ 
ceives from the family of her father or mother, while the is led to the houfe 
of her lord.’ It mull be confidered that the fame fenfe being deduced from 
the phrafe “ what was received from a brother, or a mother, or a father,” the 

‘I** 

feparate mention of a prefent given on the bridal proceflion would be fruitlefs. 

What was given in token of affeBion by her father in law and the reft. 
Such is the interpretation of “given” according to the Retndcara. Misra 
remarks on the three forts of property beftowed by a mother and the reft, that 
the meaning is obvious. The agent in the phrafe, “ given in token of love,** 
may be the family of her hufband ; “ what was given to a woman by his fa¬ 
mily it may therefore comprehend what is received by a woman on the 
fecond marriage of her lord. “ Mother” is a term illuftrative of the family 
of her mother, and fo is father illuftrative of his family. “ Brother ” is a- 
gain mentioned, to denote his preeminence, by the fame rule, by which two 
names of kine are at once ufed in a general and particular fenfe. 

Thus, fince there is no feparate property of women different from thofe 
fix forts, it may be objected to the opinion delivered in the Retndcara, that 
it was ufelefs to fay, * the enumeration is intended to except a lefs num¬ 
ber.’ By parity of reafoning the fame objection may be alfo made to what 
has been faid by Misra and others, “ids intended to except a lefs number.” 

ccccLxvr. 

CTa'tya yana : —Any thing which is given to a woman by the 
mother or father of her hufband in token of affe&ion, and 
that, which is given in return of her humble falutations, 
is called wealth gained by lovelinefs. 

“ Loveliness” confifts in good temper, fkili in feminine arts, and the 
like. A prefent in token of affeBion, and what is given by the father or mo¬ 
ther of her hufband, to a woman endowed with good temper and other ami¬ 
able qualities, and who humbly falutes their feet, conftitute the third fort of 
exclufive property. 

loll 
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Since a prefent, given through affedion, is feparately mentioned by Ca- 
tya'yana, does it not follow, that a prelent given by her hulband is not 
the fame, with one bellowed through affection ? No; for her hulband and 
others may alfobe included in the text, fince the particle “or” is ufed in¬ 
determinately in the expreffion, “ by the mother or father of her hulband 
and there is no difficulty in conlidering the lalt hemiftich of the verfe as a 
feparate phrafe: for the fenfe of the text is this • what is given by the mo¬ 
ther of her hulband, and by certain other perfons, is bellowed through affec¬ 
tion ; and what is obtained by lowly falutations, is acquired by lovelinefs. 
The whole cannot be taken as a Angle phrafe, bearing this fenfe, ‘what is 
given by the mother of her hulband, and by certain other perfons, is a re¬ 
turn for humble falutations, and that alone is called the acquifition of love¬ 
linefsfor one of the relatives would be unmeaning. It Ihould not 
be objected, that a prefent, given in token of affedion, alone conftitutes the 
third fort of exclusive wealth; and that a gift to a fuperleded wife is not a 
prefent given in token of affedion, becaufe it is received by the woman when 
difpofed to wrath and the like by reafon of the fecond marriage of her lord. 
Still the prefent cannot be given without tendernefs; for her hulband is mov¬ 
ed to affedion by her affent to his fecond marriage: and the difficulty is re¬ 
moved by confidering the term “in token of affedion” as merely illuftra- 
tive. 

Ya|nyawalcya explains a prefent given to a woman on the fecond 
marriage of her lord (LXXXVII). She, above whom a marriage is con- 
traded, is a fuperfeded wife fadhibinnd). .So the Retnacara. Adhi is there¬ 
fore ufed in the fenfe of aboveand bedana , in the fenfe of taking a bride, 
according to the literal meaning of the verb bidri, take. Confequently the 
fecond marriage of her hulband is fuperfeffion of a wife; and a prefent received 
on the fecond marriage of her lord lhall be fo much only, as is promifed to 
confole her for the fuperfeffion. “ But, if fuch wealth, as is ufually given to wo¬ 
men, had been delivered to her, Ihe is held entitled only to a moiety or part;” 
that is, the fum promifed lhall be completed by wealth previously and fub- 
fequently bellowed. If a larger fum had already been given, fome trifle mull 
be delivered to fulfil the promife of a prefent. 


So 


So much only, as is given to the wife who is now efpoufed, muft be given 
to the wife who is fuperfeded. 

Siu Gr ishna ThrcaT anc a'&a. 

The word “ equal” fignifies fo much only as is expended on the fecond 
marriage. 

VijnyaWswara. 

In the fecond * of thefe three expofitions there is this defedt ; not fhe, but 
another woman, is the perfon to whom the fum promifed is given; and it 
would not be a prefent on fuperfeffion by the fecond marriage of her lord, 
fince fuperfeffion is not the caufe of giving that fum : neither is the fecond 
marriage the immediate caufe of giving a prefent to the firft wife. When the 
lecond nuptials have taken place, and nothing has been expended on them, 
fince nothing would in that cafe be given according to this (third) opinion, 
the fecond marriage, jointly with the expenfe of it, is not the immediate caufe 
of giving a prefent to the ‘Woman: her being the firft wife is the foie caufe. 
Thus there is no certainty in thefe two interpretations. It cannot be a po- 
fitive precept, that the term “equal,” though parity be always requifite, 
(hall refer only to the amount expended or the like. Again; if that, which 
is given to a lecond wife endowed with preeminent qualities, rnuft alfo be 
given to the firft wife, this would contradift common fenfe. A rule of 
practice ftiould be formed on due confideration of thefe .difficulties. 

CCCCLXVII. 

Vishnu :—The property of a female is that, which her fa¬ 
ther, mother, friend, or brother has given her; what Ihe 
received in the prefence of the nuptial fire ; on the. bridal 
procejfion; or when her hufband took a fecond wife; what 
her hufband agrees to be her perquifite; and what is re¬ 
ceived from his or her kinfman as a gift fubfequent to the 
marriage. 

! /' It fhould not be argued, becaufe more than fix forts of property arc men- 

* The inanufeript has <c firft but the objection is only applicable to the fecond. T. 
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tioned in this rule of Vishnu, that the textofMENumuft neceflarily be confi- 
dercd as an exception of the lefs number. Friends and the reft are compre¬ 
hended in “ the family of her father.” “Received” (upagata) may lig- 
nifywhat is bellowed on account of her coming, that is, a prefent given on 
the bridal proceffion. The prefent, received when her hufband took a fe- 
cond wife, mull be reconciled, in the mode abovementioned, with one of 
the other forts enumerated. Her perquisite and a gift fubfequent are in effedt 
given by her hufband and the reft. 

CGCCLXVIII. 

Ca'ty a'yana :—What is received by 2t Woman, after marriage, 
from the kinfmen of her lord or from thofe of her pa- - 
rents, is called “ a gift fubfequent 

2. But Bhrigu gives the name of “ fubfequent gift” to any 
thing received by her after the nuptial ceremony, from 
her hufband himfelf, or from her parents, through pure 
affe£lion. 

3. The trifle, which is received by a woman as the price 
or reward of houfehold labour , of uftng houfehold utenfils, 
of keeping beafts of burden, of watching milch cattle, of 
preferving ornaments of drefs, or of fnperintending fervants, 
is called her u perquifite.” 

Consequently what is received after marriage, from the family of her 
hufband, mother, or father, and what is received from her hufband himfelf, 
from her mother, or from her father, is a gift fubfequent. Such is the ex¬ 
planation approved by Ji'mu'tava'hana. To include a prefent given be¬ 
fore marriage in the enumeration offeveral property , what was given by the 
mother, father, or brother, has been already mentioned. It fhould not be 
objeaed, that Hill the word “ fon” in the rule of Vishnu, as read by Mis- 
ra, (“ that which her father, mother, fon, or brother has given her;”) is 
unmeaning, i hat word may fignify fon by another wife of her hulband. 
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Ji'mu'tava'hana. 



Ji'mu'tavaiiana reads the text of Ca'tyaVanA (CCCGLVIII i) 
«« and fo received from the family of her kinfman he adds this glofs: the 
word “ kinfman ” intends maternal uncles and others; for her father and the 
reft would be fuggefted by the term “ her own family ." On the other read¬ 
ing, which is followed in the Retnacara and other works, ** what is received 
by her from her own family’’-^* the expreffion “ her own family” rnuft figni- 
fy that from which the fprung, namely, the family of her father and mother. 
Hence, fay fome lawyers, the word “ fon ” is pertinent. 

’** The trifle which is received &c.” (CCCCLXVIII 3)1 what is obtain¬ 
ed by a woman from the mailer of the family, as a reward for doing the bit- 
flne-fs of the houfe, and making houfehold utenfils and the like, is her per- 
quifite. So Miss. a. The meaning is, what the mailer of the houfe, pleafed 
with the performance of the houfehold bufinefs, gives to a woman, is her 
perquifite. 

As for what has been ordained by Vya'sa (Book II, Ch. IV, v. XXIX), 
which is thus expounded by Ji'mutava'h ana ; ‘a gift to the bridegroom 
'* with a declaration of its ufe in this form, “ let this belong to the bride,” 
< but not a gift made without fuch declaration of the purpofe, Jhall be her en- 

* tire property; accordingly “ at the time of her nuptials” is mentioned mere- 

* ly by way of illuftration ; it is not an indifpenfable condition ; for the de- 

* dared intention of the giver is the caufe of property vefling in her and 

asfoVthe authentick text on the fame fubjed, which is cited by Ji'mu'ta- 

v/hana, and in which the term “ at the time of her nuptials,” is omitted 

(Book II, Ch. IV, v. XXX) : thefe precepts do not fhow the independence 

of a woman, who poflefles wealth denominated the property Oi a female ; for 

the bridegroom is mentioned as the perfon who received the gilt ( “ what 

ihall be given to the bridegroom”) ; anti the fecond text Ihows, that, during 

her life, a woman enjoys fuch wealth in concert with her hufband, forbids 

the alienation of it without her own exprefs fandion, and referves it for herfelf 

when partition is made among her fans in their father’s lifetime; and that, after 

her death, her fons fhall alone obtain that wealth, on a partition made during 
W . _———— 




* Labdham bandhu culat tatha. 
+ Yal labdham fwa culat taya* 
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the life of their father, or on a diftribution among brothers after his demife. Or 
elfe, upon the reafoning delivered under the title of fubtra&ion of gift, if the 
foie property of the wife be acknowledged, and her independent power 
over it be alfo admitted on the fuggeftion of Ji'mutava'hana, then like- 
wife that wealth is, inconteftably, wealth given by her father, But^Si/LA- 
pa'ni, Cullu'c abhatta and the reft admit, that the prefents received 
before the nuptial fire, or on the bridal proceffion, may have been given by 
her father and the reft. Here, fince it is improper to bar the comprehenfion 
of ftrangers in the term “ and the reft,” prefents received before the nuptial 
fire, or on the bridal proceffion, are diftind from thofe which are given by her 
father and other relatives. Confequently the feparate property of married wo¬ 
men is inconteftably fix fold. What was received from a father, and what was 
obtained from a mother, are therefore two forts of feparate property ; what 
was given by a brother or by a kinfman, is one fort; th’fe and what was 
obtained from the family of her hufband, a prefent accepted before the facri- 
ficial fire, and one received on the bridal proceffion, are fix forts of feparate 
property held by women. 

jfMirTAVA'H AN a explains “given by a kinfman,” beftowed by a maternal 
uncle or the like. ''Su 'lapa'ni expounds it, given by a kinfman of her mo¬ 
ther, or by a relation of her father. Only fix forts of feparate property held 
by women are yet ken, how then is itfaid, this is an exception of a lefts num¬ 
ber ,? 

Na'red A alfo propounds fix forts of feparate property held by women. 

CCCCLXIX. 

Na'reda:— Gifts to a woman at the nuptial fire, at her 
proceffion, by her hufband, her brother, her father, or 
her mother, conftitute her fix fold property. 

A gift by her hufband includes the prefont given in token of love, as 
propounded by Me nu. Againhufband, and other terms expreffive of con¬ 
nexion or relation, fignify alfo their families: but the word “ brother” de¬ 
notes kinfman, as in a former inftance ; or it literally fignifies 41 brother,” 

the 
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the confequent repetition being juffed by the fame rule, by which two names of 
kine are at once uled in a general and particular fenfe. 


<SL 


CCCCLXX. 

Ca 1 ya yana: But whatever wealth fhe may gain by arts, 
as by painting or fpinning, or may receive, on account of 
friendfhip, from any but the kindred of her hufband or 
parents, her lord alone has dominion over it: of her 
other property fhe may diipoie without firjl obtaining his 
ajjait . 


%Vrts in this text, is exprefted in the plural number with the fenfe of 
and the reft. Confequently her hufband has independent power over all 
other wealth except the fix fold property of a woman. What then is the rule 
in refped of an eftate devolving on her from her father or other relative on 
failure of male heirs ? It fhould not be anfwcred, fhe is fubjedl to the con¬ 
trol of her hufband, even in refpedt of this eflate, becaufe it is not included 
in the fix fold property of women. Since the eventual heir of her father and 
tne left is, at a fubfequent time, foie heir of wealth which had devolved on 
her from her anceftors, it contradicts common fenfe, that this fhould be fubjeCt 
to the control of her hufband. To the queftion thus propofed, the anfwer is, 
it is fubjedt to his control, fo long only as it remains in the pofiefiion of his 

wife; arterwards it fhall be received by the legal heir of her father and the 
reft. 


m 


On the opinion of tliofe, who acknowledge the ownerfhip of her hufband 
in wealth acquired by his wife, not fimple control pver it, how can the 
legal heirs of her father fucceed on the death of the wife, fince her hufband’s 
title is not devefted fa long as helive ? In truth JiWtava'hana alone 
contends for the fucceflion of her father’s heirs, after the death of the 
daughter, to the patrimony, which devolved on her by the failure of male 
ijfue; and he does not acknowledge the property of the hufband in 
the wealth of his wife : but thofe, who do acknowledge the hufband’s 
ejaim, muft not admit the fucceffion of her father’s heirs to the patrimony, 
which has devolved on the daughter; for no text nor reafoning {hows it. 

As 
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As for the argument, that, fince this occurs in the fucceflion of a wife, 
who is the firft entitled to the effate of one who leaves no male iflue by 
males, the fame fhould be alfo eflablilhed in other cafes, when a daughter 
or the like has fucceeded ; that argument would be alfo intruded in other 
remote cafes, fuch as the fucceflion of a daughter’s Ton, or of a brother ; and 
that is not founded on pofitive ordinances, but eftabllfhed by authors on the 
foie fuggeftion of their own Underflandings: it is not even noticed by 
Chande swar a and the reft. On the opinion of thole, who maintain 
the property of both hufband and wife in her wealth, there is no difficulty 
whatfoever j for it may be eflablilhed, that the hufband’s title is loll on the 
divefture of his wife’s. 

I 

From any other” (CCCCLXX); in that, which is received from any 
but the kindred of her father, mother, or hufband, and in that, which is ac¬ 
quired by arts, her hulband has ownerfhip, and has independent power over 
it; that is, he may with propriety feize it, even though fuffering no dif- 
ftrefs Hence, though it belong to the woman, it is not her feparate pro¬ 
perty in contemplation of law , for fhe is not independent. It is a remark of 
Ji'm otav ahana, Raghunandana and the reft, that a wife has property 
fubje£l to the control of her hufband, in wealth devolving on her from her 
own family. That it becomes the property of her hufband, is dated as the 
opinion of ancient authors. But fome lawyers argue, that the eflate of her 
father, devolving on his daughter by the failure of male ijfue , becomes her fe¬ 
parate property; for the patrimony, which devolves on a daughter by the 
failure of male ijfue, is not mentioned in the text above cited (CGGCLXX) j 
and a fubfequent precept of Ca'tyayana (CCCGLXXV) dates Amply 
“ what a woman receives:” and this, they hold to be the meaning of 
Ji'mi/tava'hana himfelf. 

That lafi induBion we do not admit; for it is no where feen, that a wo¬ 
man has independent power over any thing which is not given to her: the 
expreffion, “ of her other property file may difpofe,” (CGGCLXX), de¬ 
claring that only to be the feparate property of a woman, over which her 
hufband has not independent power, it is a juft inference, that he has fuch 
power over that only, which is different from the fix fold property of women as 

Y y y propounded 


propounded bjr Menu and the reft. But, if it be affirmed as the opinion of 
Jxmu i ava han a, that “ this is a third kind of property f (thus wealthy, o« 
ver which a woman has independent power, and which is called her fepara+e 
property, is the firfl kind } that, which was acquired by arts or the like, and 
which is fubjeft to the control of her huiband, is the fecond kind * the wealth, 
which has devolved on her from her ancefors, is the third fort, and both huf. 
band and wife have independent power over it): that could only be admitted, 
as the opinion of JiWtavaWa, if it were confirmed by reafoning, buf 
it contradicts common fenfe. It has been thus remarked in books, thjt the 
obfervation of authors, ‘ the enumeration is only intended to except a lefs 
number/ is thus contradiaed ; for all forts of exclufw property held by wo¬ 
men, fall within the fix denominations which have been mentioned. The ob- 
fervation, that the intention is to except a lefs number, is not pertinent ; for 
the fix farts of property are deferibed by their xefpeCtive names. Nor is it 
to the purpofe, that the fiime Catyavana, who declares the property of 
women to be fix fold, exhibits a greater number; for his meaning is, that 
every thing, which is received by a woman, before or after marriage, from 
her father, or from his relations, or from the family of her huiband, is her 
property given by affectionate kindred. The object of this remark is the 
food, vefture, and the like, which will be declared to be the exclufive pro. 
perty of a woman. 

Some lawyers hold, that the number fpecified is affirmed to be an excep. 
tion^of a Ids one, becaufe the perquifites, mentioned in the text of D e'~ 
vala (CCCCLXXVIII) and in a precept of Vishnu above cited 
(CCCCLXVII), conflitute an additional fort of exclufive property : forex- 
ample; according to the interpretation of Ji'mi/tava'han a, what is given 
as a bribe to a woman, by houfeholders, by artifans, or by others, to fend 
her hufband and the reft to perform work required by them, is her perqui- 
fite; it is the price or reward of labour, becaufe the purpofe is to entertain 
a labourer. The expedition delivered in the Retndcara is fimilar: but the 
interpretation of Misra ffiould be followed. Confequently this wealth, 
being given by others than the kinfmen of her father and the reft, does not 
/fall within the fix fold property of women. It fhould not be anfwered, this 
is only intended by the text -‘whatever fhe may receive, on account of 

friendfhip. 
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friendfhip, from any but the kindred of her hufband and parents ’* 
(CCCCLXX). That phrafe is only applicable to a different cafe. 

To the argument of thefe lawyers . the anfiver is, if perquifite, which is an 
obfcure term, can by any interpretation be included in the fix forts of pro¬ 
perty, why fhould the texts of fages be otherwife expounded by affirming an 
unufual iotiofproperty exceeding that enumeration ? For what a kinfman, be¬ 
ing much pleafed with her management of houfehold affairs, beftows on a 
woman, is her perquifite ; as that, which is given in return for humble fa- 
lutation, is her property gained by lovelinefs : thefe and other acquifitions 
may be tonfidered as diftind forts of wealth given by her hufband’s 
father and the reff. 

The fenfe of the text (CCCCLXX) is this j what is received by a wo¬ 
man, on account of work in houfehold affairs and fo forth, is the price of 
her labour, as it were, her wages (for fuch is the fubjed of the text) j 
what is fo given to a woman, is called her exclufive property under the name 
of perquifite. Here " houfe ” is obvious; “houfehold utenfils ” are brooms 
and fimilar things ; “ beafts of burden ” are oxen and the like; ** milch 
cattle ” are cows and dre reft; “ ornaments of drefs ” are things worn for 
decoration; workmen are flaves orfervants: the meaning in effed is, what 
is given through fatisfaclion at her fkill in fweeping with brooms , in keeping 
and watching cattle and the reft, in commanding the flaves, and fo forth } 
or what is given as a bribe to undertake thefe feveral employments. But 
Vya'sa otherwife defines a perquifite ("su/caf 


Ji'mu'tava hana 


CCCCLXXI 


Vya'sa :—That, which is given to bring the bride to the 
family of her huffband is her perquifite, which is given 
as a bribe or the like, that fhe may cheerfully go to the 
manfion of her lord. 

We hold, that authors have otherwife expounded the texts of legiflatoxs, 
confidcring that alfo as the exclufive property of women, which is given to 
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'\vives and others as a bribe to fend their hu/bands and the reft to perform 
work, fuch as thatching a houfe and the like; or they have deliveredfuch an 
expq/ition , admitting fome difference in the gifts fubfequent to marriage, 
which have been fpecially defined. The difference in the two interpreta¬ 
tions fliould be examined ; no argument is found to Jkow why a woman 
fhould not have independent power over that, which fhe has gained by 
arts, or which has been given to her by a ftranger on a religious confeder¬ 
ation or through friendfhip, but fliould have independent power over that 
•which was received as a bribe. - 

M Food and vefture what is given for her fupport: this coincides 
with a fubfequent text (CCCCLXXV a). 4 ‘ Ornaments ;V ornamental 

apparel. “ Perquifites y what is given to a damfel on afking her in mar¬ 
riage. “ Wealth received;” that which is obtained from a kinfman. All 
this is the exclufive property of a woman. 

Misha and Chande'swara. 

The perquifites, which have been already explained, may be alfo under¬ 
flood it 3 he meant. 

CCCCLXXII. 

^Apastamba t —Ornaments are the exclufive property of a 
wife, and fo is wealth given to her by kinfmen or friends, 
'according to fome legislators . 

The meaning is, * wealth, given to her by friends, is the exclufive pro¬ 
perty of the wife.’ «* According to fome legiflators;” this is mentioned 
to fhow a regulated alternative : what is given by kinfmen on the marriage 
of their relative, at the time of the nuptial ceremony or the like, is the 
exclufive property of a woman; but her lord has dominion over that, 
which is prefented at any other time. Accordingly Chan de'swara remarks 
on the phrafe, “ and fo is wealth given to her by kinfmen or friends, ac¬ 
cording to fome legiflators,” that wealth received at the nuptial ceremony, 
which is called a prefent given on account of marriage, is alfo the exclufive 
property of a wife, 

CCCCLX'XIII. 



CCCCLXXIII. 

Menu and Vishnu, on the fubje£t of ornaments Such or¬ 
namental apparel, as women wear during the lives of their 
hulbands, the heirs of thofe hulbands lhall not divide 
among themfelves; they, who divide it among themfelves, 
fall deep into fin. 

That ornamental apparel, which is worn by women daring the lives of 
their hulbands, with their aflent, the fons and the reft lhall not divide when 
partition is made after the death of thofe hulbands j they, who divide it, be¬ 
come linners. 

Cin.Lt/cABHATTA. 

In fo much only is that ornamental apparel the exclufive property of a 
wife. So the MLIbdtit’hi, the author of the PracaSa, Chande'swara, 
Va'ciiespati Misra, Raghunandana, and others. 

The aflent of her lord is indifpenfably neceffary; and it is alfo rcquifite, 
that this apparel ftiould have been the feveral property of her hulband, as de¬ 
clared by Menu. 

CCCCLXXlV. 

Menu * A woman fhould never make a hoard from the 
goods of the kindred, which are common to her and many: 
or even from the property of her lord, without his aflent. 

Wives and other women ftiould never make a hoard for their own orna¬ 
mental apparel and the like, out of the wealth of the family, 'which is com¬ 
mon to many, natnely to brothers and the reft; nor fhould a hoard be made 
even from the property of her hulband, without his acquiefcence : hence 
this does not become the exclufive property of the woman. 

CuLLU'CABHATTA. 

By faying “ women fhould never make a hoard,” it is forbidden to take 
fuch goods; but it is not fuggefted, that, if the chattels be taken, the objedt 
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Is unattained: why then is it laid, ‘ this does not become the exclufive pro¬ 
perty of a woman ? 1 The anfweris, fince a right cannot be gained, if fhe 
take the eflcdts without the aflent of the owner, this does not become her 
exclufive property: but, if none afterwards moleft the woman, who has fo 
taken the goods, a title is gained by occupancy ; for the maxim exprcffes, 
“ what is not forbidden, is permitted.” Elfe, the enunciation of the text 
Would be fuperfluous, fince gift could only take place by exprefs aflent in 
thefe Words, ‘ be this thine/ Or the fenfe of the text may be this,- a title 
is only gained by alFent thus expreffed, “ wear this apparel.” It Ihould 
not be objected, how can it become her property, fince the has not acquired 
it ? Habitual wear is confidered as a mode of acquifition under the authori¬ 
ty of the text. When another does not oppofe the ufe of that apparel, 
the tacit permiffion of wearing it exifls,* elfe why is it not refilled ? But, 
if he do not oppofe if, fearing to aroufe anger or to caufe a breach of friend¬ 
ship* then indeed it does not become the property of the woman, not with- 
flanding fuch filent aflent. 

But Chandeswara, referring the word goods to the proximate term 
family or kindred, fays, women fhould not make a hoard, or deliberately 
take wealth, out of goods common fo many, without the aflent of the owners, 
nor even take it from the property of her hufband whichis not common to him 
and another family, without the aflent of the owner. It follows that, if .(he 
take it from property>belonging to a numerous family, by confent of all the 
owners, it legally becomes her exclufive property : but that is not deduced 
from the literal fenfe of the text ,* and is therefore unacknowledged by Cul- 
t/cABHATTA. It fhould not be argued, this is fuggefted by the precept, 

■ 5 the heirs of thofe. hufbands fhall not divide it among themfelves /’ be- 
caufe othervvife, it could not be fuppofed, that apparel, being the foie pro¬ 
perty of her lord, might be divided by other heirs, and the prohibition 
would therefore be unmeaning. Heirs may here fignify fonsj it is confe- 
quently ordained, that fons fhould acknowledge ornamental apparel worn 
by tbt woman with the aflent of her lord, to be the exclufive property of their 
mother. It is declared by Menu and Vishnu (CCCLXIIi), that 
/rnaments, wom h Y mut “al confent, are indivifible. From the con¬ 
current import of thefe texts, Chandeswara has affirmed this. Confe- 

quently 
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quently thofe ornaments, which are worn by the wives of coheirs with their 
mutual confent, become the exclufive property of thofe women. 


If one brother have conceded ornamental apparel to the wife of another; 
and afterwards that other brother, namely the husband of the woman, who is 
already provided with fuch apparel, refufe to concede ornaments to the wife 
of that firjl brother, what thall be the confequence ? The ornaments already 
worn by one have legally become indivisible property under the authority 
of the text (CCCLXII); the king, however, fliall compel the conceflion 
of fuitable ornaments to the wife of the frjl brother j or elfe when parti¬ 
tion is finally made, a fufficient fum muft be firft fet apart to provide fuch 
ornaments, and they may then proceed to partition. But, if they be def. 
titute of wealth, when a reparation takes place, another ryle muft be fol¬ 
lowed. 

Such is the nature ofexclufive property held by women ; they, not their 
hufibands and the reft, have independent power over it, as owners of that 
property : the following texts declare it. 

CCCCLXXV. 

Ca'tya yana :—What a woman, either after marriage or be¬ 
fore it, either in the manfion of her hufband or of her 
father, receives from her lord or her parents, is called a 
gift from affe&ionate kindred; 

2. And fuch a gift, having by them been prefented through 
kindnefs, that the women poffeffing it may live well, is 
declared by law to be their abfolute property; 

3. The abfolute exclufive dominion of women over fuch 
a gift is perpetually celebrated; and they have power to 
fell or give it away, as they pleafe, even though it confift 
of lands and houfes. 

4. Neither the hufband, nor the fgn, nor the father, nor 

the 
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the brother, have power to ufe or to aliene the legal pro¬ 
perty of a woman; 

5” And, if any of them fhall confume fuch property againft 
her own confent, he fhall be compelled to pay its value 
with intereft to her, and fhall alfo pay a fine to the king ; 

6* But, if he confume it with her afifent, after an amicable 
tranfa&ion, he fhall pay the principal only, when he has 
wealth enough to reflore it*. 

7. Whatever fhe has put amicably into the hands of her 
hufband afflicted by difeafe, fuffering diftrefs, or forely pref- 
fed by creditors, he fhould repay that by his own free will. 

** tlle manfion of her hatband the words are fo- connected. “ From 
her brother t or her parentsthis is merely" illustrative: hence, what is 
received by a woman, either after marriage or before it, in the mantion of 
her hufband, or in the houfe of her father, from her mother, from 
her father, or from other perfons, is called a gift from affectionate kindred. 

ChandeWara. 

Mi SR a delivers a fimilar expofition; but, inftead of faying “ from other 
perfons, ” he fays from her own kindred or from the relations of her lord. 
There is this difference. 

That, which is received from affectionate kindred ffudaya), is the gift 
of affectionate kindred (faudayica)* 

Jl Mt/taVAH ANA. 

That, which is received from an affedionate father, mother, or hufband, 
or from the kindred ofthefe, is a gift from affectionate kindred. “ Through 
kindnefs;” through tendernefs. Raghunandana. 

* Book T. y. 1XXIII. 

i Iri a former citation the text was read ♦* hufluud" (bhartuh not IhrtUti), T. 
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Such a gift is declared by law to be the abfolute property of a woman. 
She may therefore confume it without the aflent of her hufband or guardian. 
As for the remark, that the abfolute exclusive dominion of women over fuch 
property is an explanatory precept, whence it follows, that their hufbands 
have not abfolute dominion over that property, and that the legiflator him- 
felf fo explains his meaning (CCCCLXXV 4); the remark is erroneous, 
for it would con trad id thedefign, to propound an explanatory precept with¬ 
out fir ft delivering a text fuggefting the abfolute dominion of women over 
fuch property. That a precept is explanatory is deduced from the priority 
of another ordinance. 

The legillator next declares, that a woman may fell or give away her own 
feparate property, without the aflent of any other perfon (CCCCLXXV 3) ; 
** even though it confift of lands and houfes.” A woman has abfolute ex- 
clufive dominion over fuch gifts confifting of lands and houfes, except fuch 
immoveables as her hufband gave her. The Retnacara, 

Na'reda propounds this exception of fuch immoveables as her hufband 
gave her. ■; 

CCCCLXXVI. 

Na'Reda :—--Property, given to her by her hufband, through 
pure affection, fhe may enjoy at her pleafure, after his 
death; or may give it away, except land or houfes. 

But fome lawyers, confidering the two fubjoined texts of Catyayana 
as relating to the feparate property of women, becaufe they are placed under 
that title, affirm, that the precepts muff: be thus expounded; wealth given by 
her hufband, even though it confift of gems and the like, fhe muff: not, 
while he lives, give to any perfon, nor intruft it to another; by the authority 
of the text. But immoveable property fhe muff: not give to any perfon 
whomfoever, even after the death of her hufband. 

CCCCLXXVIL 

CaTyayana What a woman lias received as a gift from 
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her hufband, fhe may difpofe of at pleafure, after his 
death, if it be moveable ; but, as long as he lives, let her 
preferve it with frugality: or fhe may commit it to his 
family/ 

,Su The childlefs widow, preferving inviolate the bed of her 
lord, and ftriftly obedient to her fpiritual parents, may 
frugally enjoy the eftate until fhe die; after her, the legal 
heirs (hall take it. 

|*Y^ { j 1 1/(1®;/';, i.'f' ■ > fkfiMi , s',■:j i v..’j'/vijfii, f ^ 'OTp'iji ,v 'h' v , jOtf 1 ..*0 : " 

“The childlefs widow,-” confidering that the feveral property of a wo¬ 
man may be returned, if Hie do not preferve unfullied the bed of her lord 
(CCCCV2), the legiflator propounds this text. This maxim being true in 
refpedt of the feveral property, over which a woman has exclufive dominion, 
the fame is equitable in refpedt of an eftate devolving on her by the failure of 
male iffue. Or this text may not folely relate to the peculiar property of a 
woman, but to any effects which Hie holds as fuch : thus according to Chan- 
de'swara and the reft, there exifts a coincidence with the laft text; but, 
according to Ji mu'tava'hana, with both. Thefelawyers fo expound the 
law. 

The author of the PracMa announces the opinion of Chakdeswara. 
HelaVudha and the Pdrijdca fay, both thefe texts relate to the peculiar 
property of a woman, becaufe they are placed under that title. Gems and 
.the like, given by her hufband, muft not be aliened whilft he lives; thofe, 
which belonged to him, but devolve on her by failure of male iffue, and both 
forts of immoveables which had belonged to her hufband, muft never be alien¬ 
ed by a woman, fuch is the opinion of Jimu tava hana. Gems and the 
like given by her hufband, or which have devolved on her from him, in de¬ 
fault of male iffue, a woman may give away at plealure; both forts of im¬ 
moveable property, which had belonged to her hufband, fhe muft not give 
away, but fhe may enjoy it under the text which declares property common 
,// to the married pair; all effe&s belonging to her hufband, which fhe has re¬ 
ceived, fhe muft preferve with frugality as long as he lives : fuch is the opi¬ 
nion of Ch and/swar a and the reft. Thefe opinions fhould be reviewed 
by the wife. What 
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Wh at is acquired by the wife, during the flate of deprivation of her huf- 



would be removed by affirming, that this maxim is true of a woman, who is 
herfelf foie miftrefs of the wealth acquired. Who lias a right to that which 
is acquired by a woman before marriage ? A daughter may be alfo compre¬ 
hended in a text formerly cited (Book III, Chap. I, v. 1ft 1 ), becaufe the 
mafculine gender is not there ufed in a determinate fenfe, or becaufe the par¬ 
ticle “ and” conneds the terms with that, which is Unexpreffied; or luftly 
becauie the term “fn ’ is illuftrative of a general meaning} her father has there¬ 
fore property in the wealth acquired by her, as he has a claim to the fon 
produced by her before marriage : f'uch is the method founded on the opinion 
of ancient authors. It fhoiild be thoroughly examined by the wife. 

But, according to Ji mu tavahana, all wealth acquired by a woman is 
held by her as her exclufive property; as that, which is gained by a married 
Wbman, is fubjed to the control of her lord, fo is wealth acquired by an 
unmarried woman'fubjed to the control of her father, becaufe ffie alfo be¬ 
longs to her fire: hence, though fuhfequently married, ffie alone can enjoy 
or aliene fuch wealth with the aflent of her father. But, after the death of 
her hufband, no perfon has dominion over a widow; her fpiritual parent, 
that is, her father in law, or other guardian, merely fupports her: hence 

ffie has abfolute power over that, which ffie then acquires. This feould be 
held demonftrated. 

I he legdiator declares, that her hufband has no power to ufe or aliene 
the legal property of a woman (CCCCLXXV 4). On this fubjed De- 
vala propounds a fpecial rule. 


CCCCLXXVIH. 


Devala: Fooi> and vefture, ornaments, perquifites, and 
wealth received by a woman from a kinjman , are her own 
property: fhe may enjoy it herfelf; and her hufband has 
no right to it, except in extreme diftrefs : 


2. If 



2. If he give it away on a falfe conhderation 3 or confume 
it, lie mult repay the value to the woman with intereft; 
but he may ufe the property of his wife to relieve a cliftrdf- 
ed Ion. ' 'v'v- -' v 

“ Food and vefture y funds appropriated to herfupport. “ Ornaments;’* 
ornamental apparel. “ Gain, or wealth received;’* that which is obtained 
from kinfmen. “ Perquifites,** wealth given to a damfel on afking her in 
marriage. 

The Retnacara and Chintdmeni. 

Both forts of perquifites mentioned by Ca'tya'yana, and other kinds 
of exclufive property held by women, mu ft alfo be comprehended in the text i 
this fort is mentioned by both commentators to fhow, that this alfo is 
her perquifite; other kinds of female property muft be comprehended 
in the text, confidering the terms of it as illuftrative of a general meaning. 

When a hufband, taking the property of his wife under pretence of fame 
indifpenfable duty or the like, gives it away on immoral confiderations, or 
confumes it, he muft repay the value with intereft: but the property of a 
woman may be taken without her aflent to relieve a diftreffed fon. 

The Retnacara. 

Consequently intereft muft be paid on the property of a woman, which 
is taken, after an amicable tranfa&ion, for the purpofe of giving it away on 
immoral confiderations; without the confent of women, their property muft 
riot be aliened on luch confiderations, nor confumed; but that may be done to 
relieve a fon. 

The Chintdmeni . 

“ He tnay confume it;” hence it is deduced, that, although it bear no 
intereft, it need not be repaid. The fubjoined text makes this evident. 

CCCCLXX1X. 

Ya'jnyawalcya :—If a hulband, in a famine, or for the 

performance 




performance of feme indifpenfable duty, or during ex¬ 
treme illnefs, or while a creditor keeps him confined, 
Ihould appropriate the wealth of his wife, he fhall not, 
while his dijlrejs lofts -, be compelled to reftore it againft his 
will. 

For fome duty, which mull indifpenfably be performed. The wealth 
of his wife taken to obtain relief in extreme illnefs, which prevents th<? 
performance of a duty, need not be repaid to her. 

The Rctndcara. 

“ Preventing” is an epithet of illnefs; the meaning is, precluding 
the performance of a duty. Confequently the feparate wealth of his wife, 
taken by the hulband, to accomplifh the performance of an indifpenfable 
duty, which cannot otherwife be fulfilled, need not be repaid againft his 

The Vivada Chintdmenu 

Some lawyers add, what is taken in the diftrefs of a fon, even though 
it be not fuch as to prevent the performance of duties , the hulband need not 
reftore againft his will; for the epithet “ preventing” does not occur in the 
text of Df/vala: that only, which is taken to obtain relief from fuch 
difeafe, afflidling, any other than a fon, which does impede the performance of 
duties , need not be repaid. 

In the Dipacalicd the term is explained, while a creditor keeps him 
confined, preventing his eating and fo forth. It is fuppofed in the Dipa* 
calica, that extreme illnefs is here denoted by the word difeafe. Confidering 
this phrafe as illuftrative of a general meaning, Chandeswar a holds, that 
confinement by a creditor is comprehended in the text ; confequently the 
purport of both commentaries is the fame. In faft, whenever the per¬ 
formance of duties is impeded, a hulband need not reftore the wealth of his 
wife then taken on failure of other means of relief. Since the word “ huf- 
band is here exhibited, this rule relates to him alone, and to no o- 
ther perfon. This ihould be held demonftrated. Jimi/tava'hana fur- 
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ther obferyes, a hulband, unable to fubfift in a famine or the like without 
ufing the property of his wife, may then, but at no other time, appropriate 
her wealth. 

“ And, if any of them fhall confurne fuch property &c” (CCCCLXXV 5 ); 
any one of them, her hufband, her fon, or any of the reft: their punifh- 
ment Ihould, according to circumftances, confift in harfli reproof or the 
like. But Menu directs, that others ftiall fuffer the puniftimeni of a thief. 

CCCCLXXX. 

Menu :—Whether barren, or deprived of their fons, or def- 
titute of kindred, the care of faithful wives mud be the 
fame, and of women whofe hulbands are abfent, or who 
fuffer diftrefs: 

2 . On thofe men, whether kinfmen, or others, who feize the 
property of fuch women, while they live, a. virtuous king, 
muft infli6f the punifh merit of a robber. 

« Barren;” fterile: confequently, barren women; thofe, who have loft 
their fons and have no kinfmen on the father’s, mother s, or hulband’s fide; 
and married women, who are faithful to their lords, muft be fo protected ; 
that is, muft be cherifhed like infants: and fo muft women, whofe htiibands 
are*ibfent, or who have been forfaken by them without juft caufe. On thofe 
men, who feize their property by force or fraud, while they live, a virtuous 
king muft inflidt the punilhment of a robber. Such is the expofition ap¬ 
proved by Cuuu'cabhatta. “ Kinfmen” is anexpreffion merely illuf- 
trative, which muft be extended to others alfo. 

“ But, if he confurne it with her affent he {hall pay the principal only, 
when he has wealth enough to reftore it” (CCCCLXXV 6 ): there is con¬ 
fequently no harm, if he do not repay the loan, while he remains indigent. 
Accordingly a text, denying intereft on the property of a woman, has been 
/cited in the book on loans and payment (Book I, v. LXXLI) : and this re¬ 
turn of the principal only muft be underftood in a cafe different from the 

relief 


relief of a diftreffed fon, and in the inftance of a gift on immoral confidera- 
tions with the affent of the ‘woman. By thus directing the reftoration of fuch 
wealth with intereft in certain cafes, the fuppofition, that the hufband has 
a title in the foie property of his wife, as fhe has in the foie property of 
her hufband, but that Ihe has a further independent power over that which 
is called her exclulive wealth, is thus contradicted by directing the reftora¬ 
tion of her property with intereft in certain cafes ; for wealth, which alfo 
belonged to her own lord, could not become a loan to him, 

** Whatever Ihe has put amicably into the hands of her hufband af¬ 
flicted by difeafe, fuffering diftrefs or calamity &c.” (CCCCLXXV 7 :) 
confequently, as his wife, feeing his diftrefs, voluntarily gave her own pro¬ 
perty, fo fhould her hufband alfo repay it, of his own accord, without a 
demand. Accordingly it is obfervcd in the Retndcara , her hufband and.the 
reft Ihould voluntarily repay it. The fenfe of the text is this ; her own pro¬ 
perty, which has been lent by a woman, feeing her hufband or kinfman af¬ 
flicted by difeafe or the like, he fhould voluntarily repay : fo the Chintdmeni. 
Confequently, fay fome lawyers, this difeafe is not fuch an extreme illnefs 
as impedes the performatice of duties, nor does the creditor obftruCt the per¬ 
formance of them ; the text does not therefore contradict Ya'jnyawae- 
cya. That is wrong; for it contradicts the maxim, “ a diftinCt import is 
inadmiffible when coincidence is poflible.” Thus the fenfe is; he (hall 
repay, it by his own free will, not againft his confent; the fame is declared by 
Ya'jn yawalcya, “ he fhall not be compelled to reftore it againft his 
will”. This alfo is meant in the Retndcara and Chintdmeni. 

CCCCLXXXI. 

Catya'yana:—-Yet more; if he have taken a fecond wife, 
and no longer give his firft wife the honour due to her, 
the king fhall compel him, even by violence, to reftore 
her property, though it was put amicably into his hands. 

2. If fuitable food, apparel, and habitation ceafe to be pro¬ 
vided for a wife, fhe may by force take her own property, 
and a juft allotment for fuch a provifion, or Ihe may, if h& 
die, take it from his heir: 3. This 
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3. This is a law of Lictiita; but after receiving her own 
property and juft allotment, fhe muft re fide with the family 
of her hufband; yet, if affli£ted by difeafe and in danger 
of her life, fhe may go to her own kindred. 

If (he have given her own wealth to relieve him in ficknefs or the like, 
or have amicably bellowed it in a feafon of calamity, and afterwards her huf¬ 
band, cohabiting with any other wife at pleafure, does not give her due 
honour in feafon or out of feafon; or if he do not give her food and apparel; 
in either cafe, flic may by force take back her own property, though given 
when the faw her hufband afflicted by difeafe or the like, and may take the 
allotment to which Ihe is fpecially entitled. Confequently Ihe may alfo 
take from his heir, that is, from the brother or other near kinfman of the 
proprietor, the food, apparel, and the like, which ought to be received by 
her in that fecular order. 

This muft be affirmed to be an ordinance of the legtflator LiVhita ; or 
this is a law of the written (lic'bita) code. But, after receiving this property, 
Ihe muft live with the family of her hufband ; and not go elfewhere, in¬ 
flamed with anger; for Ihe ought to reflde with her liufband’s family only* 
If ficknefs fupervene, flie ought to take remedies there only j but, if a vio¬ 
lent diftemper occur, by which the ltffs of life becomes probable, and 
her hufband does not provide fuitable remedies, fhe may go to the family 
of her kinfmen, that is, to her father’s family. The text is fo expounded 
by Va'chespati M-isra following Chandeswara. 


Ir a hufband, although wealth have been amicably given by his wife, 
do nor (how her due honour, the king fliall compel him, by force, to reftorc 
her property ; fuch is the fenfe of the firft verfe. If he do not fupply his wife 
with food and apparel, the king fliall compel him to give her a juft allotment 
for food, raiment, habitation, and the like, out of his own property. Such is 
the fenfe of the fecond verfe. This remark of Sri' CrTshna Terca'lan- 
y cara, commenting on the treatife of Ji mi/tava'hana, is alfo ac¬ 
curate. But others confider this text (CCCCLXXXI 2) as relating to 
widows 3 confequently, if brothers in law and the reft do not give fuitable 

food 


• MiN/sr/? 



( 285 ) 

food and apparel to the widow of their brother, (he may claim her juft al¬ 
lotment from her hufband’s brcthern. The alignment of a ftiare confifts of 
a proYifion for food and clothes; hence the appofitenefs of certain texts, which 
declare the widow's right of fucceffion to the eftate of him who leaves no fon, 
and of other precepts , which ordain partition, and which allot a mere mainte¬ 
nance, is obvious. 


<3L 


Vya'sa declares how much wealth ought to be given by a hufband to his 
wife. 


CCCCLXXXII. 

Vya'sa r A PORTION, amounting to two in the thoufand* 

out of the whole eftate, fhould be given to a woman; 
that, and whatever wealth is bellowed on her by her hu£ 
band, Ihe may ufe as Ihe pleafes. 


The word “ hufband ” occurring in the laft hemiftich, the fame term is 
prefented in anfwer to the queftion arifing on the firft, “by whom fhould 
that portion be given ?” 

Ji'mu'tava'hana. 


Hence, after the death of a brother, the furviving Coheirs, having gi¬ 
ven two thoufand panas , or two panas in the thoufand (for the term is explain - 
ed in both ftnfesf may divide the refidue among themfelves: fuch is the 
meaning of the firft hemiftich. Lawyers, who affirm, as the import of the 
laft, that a woman has independent power over wealth given by an af- 
feftionate hulband, even though it be the whole of his property, are 
thus contradicted; for, were fuch an import eftablilhed, it would be an un¬ 
precedented expofition ; for the word portion or heritage (ddya) t taken in 
its derivative fenfe, fignifies only wealth in general. More may therefore 
be given by any other perfon. If more than two thoufand panas, or two 
in the thoufand, be given, does that allotment legally become the exclusive 
property of the woman ? Chandeswara considers it as invalid; for he 
has cited the text of Vya sa with this obfervation premifed, “ the Iegifla- 
tor {hows how much wealth may be given by her hufband, over which a 
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woman (hall have exclufive dominion.” The fame commentator remarks, 
lince the text limits the donation to the furn of two thoufand panas, it follows, 
that, if the eftate be fmall, a lefs fum fhbuld be given. In this term, ** dint- 
fahajra," the fuffix of etymology has been rejected after the numeral appo- 
litionj panas muff be commonly underftood, when the number is mentioned, 
but the fpecies or thing to be numbered is not particularifed. But Ji'mu'ta- 
va hana lays, more ihould not be given; the prohibition of giving more 
is deduced from reafon and from the letter of the text. It is not here fup- 
pofed, that the donation can be void. In both opinions, there is a contra¬ 
diction to common lenfe; for two thoufand panas muff be given by him, 
who poffeffes a hundred millions of things bearing a certain value, and by 
him who poffeffes a hundred things of the fame denomination . Some law¬ 
yers reconcile this difficulty by frying, arguments drawn from common 
fenfe have lefs force than pofitive law. Others fay, that, of which two 

k are glven ’ is ex P rcffed b y the word two (dm), fome term being underffood, 
or the fuffix of etymology being rejected. The fenfe of the term “ dwifa- 
hafra” is deduced from this apportion; fuch two thoufand, of which one 
is given ! or elfe* that, of which one thoufand is the caufe of giving two; 
it is an epithet of heritage or property (ddya). Confequently two in the 
thoufand muff be given out of the property; fuch is the limit of donation : 
or elfe, one part out of two thoufand mttjl he given, that is, one in two 
thoufand. Thus there is no trouble in explaining the terms; and the fenfe 
bting completed by the word thoufand, the fuffix a Ihould be admitted. 

% 

Chande swara, reflecting on this contradiction to common fenfe, has 
inferted another interpretation; * lawyers confider this text as relating to 
joint property/ becaufe a text ordains, “ what a man has himfelf acquired, 
may be aliened at his pleafure.” Thus, ffnee it appears, that a man may aliene 
at pleafure what he has himfelf gained, there can be no precept reftriding 
donation to two thoufand panas, for the purpofe of Conferring exclufive pro¬ 
perty on a woman: and thus, although it be the opinion of Chande'swaea 
and the reff, that joint property may not be given away by an undivided 
parcener, ffill the gift of a trifle, through favour, to a wife, a fon and the 
/ 3ike » is authorized : a greater fum is excepted; and, more being given, the 
donation is void. Such is the whole import of that interpretation. 


But 



Bu t the author of the Pracdsa fays, more than two thoufatid pdnas mull 
not be given to the wife of lepers and the reft, entitled to food and apparel 
only, and refiding apart on food feparately prepared. 

In this cafe, lince the maintenance is not regulated, the limitation of a 
fum would be irrelevant } it Teems therefore, that this allotment is given by 
the brothers or other kinfmen of their hufbands, to be held by thofe women as 
their exclufive property. But the allotment for fuch women refiding with 
the family and partaking of the fame food is not limited; for due honour 
Ihould be fhown to them as well as to the wives of other coheirs. Since 
thefe three opinions, being contradictory, cannot all be followed in practice, 
the opinion of the author of the Pracdia fhould be adopted, becaufe it is 
the mojl ancient: other opinions have been here inferted for the fake of eluci¬ 
dating this, and of thereby obviating the objection which modern authors 
have fet up againft it. 

If the father die after promifing to give, as exclufive property, fuch a fum 
as may be legally bellowed on his wife, Ca'tya'y ana ordains, that it jhall be 

delivered by his fans. 

CCCCLXXXI1I. 

Ca'tya'yana :—What has been promifed to a woman by 
her hulband, as her exclufive property, muft be delivered 
by his fons, provided fhe remain with the family of her 
hulband; but not, if fhe live in the family of her father. 

Consequently there is no harm in not delivering to a woman, who 
refides of her own authority with the family of her father, what has been 
promifed to her as her exclufive property. 

CCCCLXXXIV. 

Ca'tya'yana : —But a wife, who does malicious ads injuri¬ 
ous to her hulband, who has no fenfe of fhame, who de- 
Hoys his effe£ts, or who takes delight in being faithlefs to 
his bed, is held unworthy of the property before deferibed. 

Kinsmen, 
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Kinsmen, tefuming the exclufive property of fuch a woman, may take 
it to themfelves. 

The Viwctda Cbintamenu 

* 

“ Acts injurious to her hulband j M the adminiftering of poifotx or the like. 
“ Who has no fenfe of fliamewho goes to other towns on falfe preten¬ 
ces or the like. “ Who deftroys his effe&s•*’ who incurs expenfes for im* 
moral purpofes. 


Wealth was conferred for the purpofe of defraying facrifi- 
ces; therefore diftribute wealth among honed perfons, 
not among women, ignorant men, or fuch as negleft their 
duties. 

This text is cited by Ji'mu'tavahana and the reft, under the title of 
fuccefhon to the eftate of him, who leaves no male iffue (CCCCXIII) : it 
i&likewife inferted by Chandk swar a in this place. Confequently “ dis¬ 
tribute” here politively intends donation and the taking of an inheritance. 
The diftributer is the king or any other perfon. Or the denial of donation 
and of fucceflion to an inheritance are meant ; the one exprefled, the other 
implied by parity of reafoning. But let him not diftribute it among wo¬ 
men, ignorant men, or thofe who neglefl their duties ; fuch is the conftruc- 
tion of the fentence. Confequently peculiar property ftiould not be given 
to a woman, folely by the will of the donor, but fhould be conferred with due 
attention to her good qualities and the like, and in proportion to her wants. 
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SECTION 


SECTION II. 


ON SUCCESSION TO THE EXCLUSIVE PROPERTY OF A 

WOMAN. 

ARTICLE I. 

ON THE SUCCESSION OF HER ISSUE MALE AND FEMALE. 

SONS and daughters (hall jointly fucceed to fuch property left by their 
mother, under the text of Menu (IV). He himfelf makes that evident. 

CCCCLXXXV. 

Menu:—-On the death of the mother, let all the uterine bro- 
thers and the uterine fillers, if unmarried, equally divide the 
maternal eftate: each married fifler fiall have a fourth part 
of a brother's allotment 

The text of Nareda (CCCCLXI) will be referred to wealth received 
on account of marriage. It (hould be underftood that debts mud of courfe 
be paid; for the fucceflion is fimilar to the inheritance of the paternal eftate; 
and a daughter is alfo considered as an heir. 

CCCCLXXXVI. 

Ya jnyawalcya :—Let the fons, after the death of their 
parents, equally lhare the aflets and equally pay the debts 
of the deceafed: what remains of a mother’s fortune, after 
payment of her debts, her daughters inherit; if there be 
no daughters; their ilfue. 

The words ** fons fhall divide,” and “ after death,” arc repeated from 
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the iirft hemiftichj confequently, after the death of their mother, fons and 

daughters fhall divide her fortune: fhch is the conftrudtion of the phrafe. 

But, according to ancient authors, “ after the death of their parents,” muft 

be repeated in the fecond hemiftich ; for a fon, not being his own mailer, 

while his father lives, cannot regularly divide that fortune. The fame like- 

wife is nearly deduced from the interpretation of JiWtava'hana and the 
reft. . 

Or unmarried daughters only {hall take an equal fliare with a fon, not 
a married daughter. 

CCCCLXXXVIL 

Vrihaspati:—.The property of a married woman goes to 
her fons, but her daughter, if unmarried, has an equal 

lhare of it; if {he be married, (he inherits not in that cafe 
the wealth of her mother. 

The term “ offspring” here relates to her fons. 

Chandeswara, JiWtava'hana and the reft. 

ccccLxxxvur. 

oanc ha and Lie hita:—All uterine brothers and virgin 

fillers are entitled to equal fhares of the wealth left by their 
ynother . 

CCCCLXXXIX. 

Devala:—~A married woman being deceafed, her property 
goes to her fon and unmarried daughter, as parceners: if 
Ihe leave no iflue, let herhufband take it, her mother, her 
brother, or her father. 

CCCCXC. 

Gotama:—A woman’s eftate goes to her daughter not be- 
/ ti other!, then betrothed only, or lajlly martied. 


On 
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On this text of Go^ AM a, and taking the literal fenfe of the precepts of 
Na'reda and Yajnyawalcya, daughters fucceed firft to the feparate 
property of a woman j on failure of them, afon: but that is contradifled 
by Menu, VrThaspati and De'vala; for they exprefsly declare the e- 
quai title of the fon and daughter. Thus a ; foi> lucceeds to the feparate 
eftate of his deceafed mother, but an unmarried daughter has an equal title 
with him j on failure of either of them, the other inherits the whole : in de¬ 
fault of daughters not affianced , one, who is verbally betrothed, fhall inherit; 
for fhe is feparately mentioned by Go^ama. 

f 0 S:;>-I 5 0 t ;;<;l 1 x 0 : Chanpe'swara. 

Misra, Chandeawara and Cullu'cabhatta read the lafl meafure 
in the text of Vr ihaspati j “ Ihe receives a trifle as a mark of refpeft.” 
(labhate mana n.atracam). Hence, from the concurrent import of the text 
of Vrihaspati, that of Menu likewife is thus expounded by Chan- 
de'swar a ; ;« unmarried fillers only have equal {hares with their brothers ; 
but to married fillers fome trifle mufl be given as a mark of refped, in pro¬ 
portion to the eftate.’ Misra concurs in that opinion. But Cullu'ca- 
bh att a fays, out of the maternal eftate, the fourth part of a fliare lhall be 
given to married fillers, as a quarter of a fhare is allotted to unmarried 
fillers out of the paternal eftate. Ji'mu'tava'hana reads, “ fhe fliall not 
inherit the wealth of her mother” (na lahhen mdtncam dbanam) % and adds, on 
failure either of a fon or of an unmarried daughter, the other inherits the 
whole; in default of both, the claim of jnarried daughters, who have or may 
have fons, is equal. 

What proof is there, that a married daughter fliall in this cafe inherit 
the feparate eftate of her mother; for lifter, daughter, and other terms, in the 
texts of Menu and the reft, relate to unmarried daughters only ? Lawyers 
thus reconcile the Teeming difficulty; the word ifTue occurring in the text 
of De'vala, and a married daughter being iffue of her mother, both Ihe, 
who has, and {he, who may have, a fon, are entitled to inherit. Then a 
barren or widowed daughter fhould alfo fucceed? They do not inherit, be- 
caufe they cannot confer a benefit on their mother ; but Ihe, who has, or 
may have, male iflue, can confer a benefit by means of her fon. So Ji'm u'ta- 
v ah ana. But 


i 


But fomc lawyers hold, that, on failure of unmarried daughters, a married 
one lhall have an equal fhare with a fon, for no diftinftion in refped of 
daughters is mentioned in the textsof Menu, Nareda, Ya'jnyawalcya 
and Va s^istyr ’ha but the text of Vr ihaspati relates to the cafe where 
an unmarried daughter exilts: and even on the text of Go'tama, as there 
is an order of fucceffion to the paternal eftate, fo there is in the prefent in- 
ftance; but with this diftindtion, that a fon and daughter jointly fucceed. 
That opinion fhould be rejected, being unnoticed by efteemed authors. 

Sri Crishna .1 erg a lanca r a and others hold, that unmarried daugh¬ 
ters, whether verbally betrothed or not, lhall at the fame time take 
equal lhares. Does it not appear from the feparate mention of them 
in the text of Got am a, that their title is fucceffive ? To this we reply, 
fmee it is acknowledged, that the fucceffion of a daughter, who has been be¬ 
trothed, is barred by the claim of one, who has not been affianced, both cannot 
have an equal right to inherit with their brother: one, who has an equal title 
with the preferable heir, cannot be reduced to an equal fucceffion with one 
who would have been excluded by that heir ; for ftonger and weaker claims 
cannot, in the fame circumftances, be equal. But, as a fon, who would 
be debarred by the exigence of his own father, has an equal claim to 
the patrimony, with his paternal uncle, who had an equal right with 
his father, fo likewife, in the prefent inftance, a betrothed daughter, who 
would, have been debarred by a daughter not betrothed , has an equal title with a 
fon, who had an equal title with the daughter who was not betrothed. As 
for the argument, that a fon’s fon, whofe own father is dead, confers be¬ 
nefits by the oblation of {ingle and double lets of funeral cakes, but not 
while bis own father is living ; this confequently, not the intervening right 
of his father, is the caufe why he does not receive the heritage ; that is fu¬ 
tile, for the great grandfon, whofe own father is dead, mull neceffarily be 
debarred by his paternal grandfather. Therefore, as it is not admitted, that 
paternal uncles and the reft on the one part, and a brother, his fon, or grand¬ 
fon, on the other, debar, or are debarred by, each other, fo likewife it 
is not admitted, that a fon on the one part , and a daughter not a&ually mar- 
¥ the other , debar, or are debarred by, each other. But this and 

other inferences are not admitted by Raghun andana and the reft. 


The 


The text of Got am a relates to property received at the time of th<a 
nuptial ceremony. So 

ccccxcr. 

Menu, and the Mahabhdrata: —That, which was given to 
her mother at the time of her marriage, lhall become the 
lhare of the virgin daughter alone. 

The daughter not verbally betrothed, whom the legiflator calls a virgin 
daughter, fhall take the property which was given on the bridal proceflion of 
her mother. To the queftion, who fucceeds in her default ? the anfwer is, a 
daughter only betrothed, as ordained by Go'tama j but, on failure of her, 
the married daughter, who has, or may have, a fon, as fuggefted by the text 
of Vas'xsht’ha. 

CCCCXCIL 

Vas'isht’ha :—‘The paraphernalia of the mother, her female 
iffue fiiall inherit in equal fhares. 

On failure of fuch a married daughter, a fon fucceeds; in default of him, 
a barren or a widowed daughter, for they alfo are iffue of the mother. Siich 
is the opinion of Ji'mx/tava'hana. 

The opinion of Cp ande'swara fhould be here followed. But as for 
the explanation of the word apratiJhYhitd * * propofed by Misr a and Ch an- 
deswara, (one, whofe hufbandis indigent, and who is unfortunate,) it 
has been cenfured by t Ji'mu'tava'hana and the reft/becaufe there are no 
grounds dired nor argumentative for fuch an expofition. As for the word 
paraphernalia (parindyya) in the text of Vas'isht’h a, which is expounded 
by Misr a and Chande'swara, ‘female apparel, mirrors, bracelets and 
the like,’ that explanation might be admitted, if it did not contradid the 
rule for expounding phrafes of feripture and of law in a literal fenfe; but it i s 
improper to interpret the words of feripture and of law in a fecondary fenf e. 


* 


* Tranflated ft betrothed only*** 
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Or by conftrudtion with remote terms, by repetition and the like j for other- 
wife, words becoming fimiiar to the milch cow which gratifies every wilh, 
all words would be prefented in all fenfes, and there would be no certainty 
of the meaning. The fame remark Ihould alfo be extended to other parts 
of the fentence, left the term “ woman” (interpretedfemale ijfue) be taken in 
various fenfes by an implied repetition, under the rule, that the plural number 
is an abridged form of the fngle term thr'tce or oftener repeated. Confequent- 
ly, admitting no diftihaion of daughters unmarried or married, they all 
have an equal claim to the female apparel and the like. Thus fame law¬ 
yers. But that is wrong j for in the glofs on the text of Ya' jtst y aw alc ya, 
the fame rule is applied to wealth given on her marriage, and to the para¬ 
phernalia of a married woman. Confequently this term has been expound¬ 
ed as fignilying female apparel and the like, on the conlideration that 
the word was fo ufed by ancient authors. 

The right of the daughter, in preference to the fon, is founded on the 
mention of daughters in the text of Ya jnyawalcya (DI). It Ihould not 
be argued, that this word relates to unmarried daughters. To the queftion 
who fliall inherit on failure of them, there would be no certain anfvver. 

Like other feparatc property left by a married woman, a daughter inhe¬ 
rits this alfo on failure of fons. It ftiould not be argued, ‘ be the law as it 

* may in other cafes, ftill the fon, as iffue of the mother, has, in this in- 

* ftance, aright of inheritance on failure of a daughter, not in preference to 

* her, for the term “ her” or their, in the text of Na / reda (CGCCLXI), in- 
«■ tends the mother.’ Even in that cafe the difficulty is removed by referring 
the word daughter to the unmarried one, upon the coincidence of the text 
of Menu 5 and the word 11 her or their ” may intend the married daughter im¬ 
mediately prefented by the order of the fentence. Connecting the word “ daugh¬ 
ter,” which fignifies female offspring of the mother, with “ilfue” fignify- 
ing progeny, the fenfe exhibited is “ iffue of the daughter:” the fuppofed 
objefition, that a perfon or thing cannot b efpoken of at the fame time, as ef¬ 
fect and as caufe, is thus obviated. If the word “iirue” implied fon of 
the mother, the word “ her ” or ** their,” would be unmeaning} for, 
without that term, the word mother is already prefented in the phrafe, 
“ daughters fare the wealth of their mother.” 



It fhould not be objected, that the fucceffion of the daughter in preference 
to the fon is fuggefted by the text of Ya'jnyawalcya (CGCCLXXXVI); 
becaufe, the word “ her” or “ their” not being found in that text, the 
meaning mut# be ‘ iffue of the mother/ Since there is no argument to 
prove the reftridion of that text to wealth received at the time of marriage, 
it has been already expounded as relating to the eftate of a married woman in 
general} and the word “iffue” always requiring the reference to a parent, 
it Ihould be joined in conftrudtion with the neareft term “ daughter.” It 
fhould not be objected, that, in anfwer to the queftion ariling on this inter¬ 
pretation of the phrafe “ if there be no female off spring, then male iffue,” the 
mother is mod naturally prefented, being already placed in conftru&ion as 
the parent. Left another text (DI) become a vain repetition, this precept muft 
be explained as relating to other property of a woman, except that which fhe 
received at her marriage ; it is therefore improper to affirm, that the fon fuc- 
ceeds on failure of daughters, and the interpretation therefore is not Ample. 
Confequently the terms ought only to be underftood in this fenfe, “ iffue 
produced by them.” 

Again ; this text does not relate to wealth received at the time of mar¬ 
riage} it is therefore confirmed, that no proof exifts of the right of a mar¬ 
ried daughter to inherit, in preference to a fon, wealth received by her mother 
at the time of marriage. To this it is anfwered, the joint right of all daugh¬ 
ters being deduced from the text of Ya'jnyawalcya, becaufe that attri¬ 
butes a right to daughters as fuch, the order of fucceffion, propounded by 
Menu and Gotama, is not ordained by Ya'jny awalcya} but the 
«* W ord daughter” intends fecondarily an unmarried one. Hence, all daugh¬ 
ters firft inherit fucceffivety* on failure of them, the fon has a demonftrated 
title. 

The general right of daughters and fons to take equal lhares being de¬ 
duced from the text of Menu and from that of Ya jnyawalcya above 
cited, the order of fucceffion is only fuggefted by the text of Via haspati : 
does it not follow therefore, that a fon and a married daughter have an equal 
title to the eftate of a woman, other than wealth received at her marriage i 
It fhould not be obje&ed, that the equal participation of one who was debarred, 

with 



%vith one by whom he was debarred, is contrary to common fenfe. It has been 
already ftated, that this mult be admitted in the cafe of wealth inherited from 
anceftors: in the inftance of a title deduced from reafoning, argument, which 
juftifies the equal claim of one, by whom another is debarred, cannot indeed 
juftify the equal claim of one who was debarred by him; but in a cafe expreflly 
ordained by law, it is otherwife. Thus, fince reafoning is not in this cafe ad¬ 
duced to prove the equal title of the fon and of the daughter, their equal claims 
muftbe affirmed to befolely deduced fromexprefs law: and, if the equal title 
of one who was debarred, and of one by whom he was debarred, have been 
propounded in exprefs texts of law, then only can it be admitted. 

To the queftion thus propofed, the anfwer is, no; for the exclufion of 
the married daughter, if there be a fon and an unmarried daughter, is fug- 
gefted in a portion of a text above cited (CCCCLXXXVII as read by 
Change swara), and it has been already eftablilhed by inveftigation, 
that a married daughter inherits only on failure of both, fince there is no 
grouhd for {election. 

CCCCXC 1 II. 

Ca'tya'yana On failure of daughters, that ellate of a mar¬ 
ried zooman fhall defcend to her fon; but, in default of her 
pai-ents and brothers, what fhe received from her kinfmen, 
devolves on her hufband; 

* 

2. Married fillers final! fhare with kinfmen: this law, con¬ 
cerning the feparate property of a woman, is ordained in 
the cafe of partition. 

Consequently, fince there is no proof, that the word “daughter,” 
which occurs in the texts of many legislators, muft be taken in a fecondary 
fenfe; and fince the order of fucceffion is delivered in the plural number, 
it muft be confidered as demonftrated, that fons fucceed on failure of all 
daughters. On the opinion of Raghunancana and the reft, this be¬ 
comes an eafy induction; for they do not admit, that the perfon who wa 3 
debarred, and the heir by whom he was debarred, can participate equally. 

CCCCXC 1 V. 
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CCCCXCIV. 

Vishnu after premifmg “ forms of marriage:”— In all form9 
of the nuptial ceremony, the eftate of women, who leave 
* iffue, defcends to their daughters. 

CCCCXCV. 

Menu :—If a widow, whofe hujband had other wives of different 
claffes, fhall have received wealth at any time as a gift from 
her father, and fhall die without iffue , it fhall go to the 
daughter of the Brahmani wife, or to the ilTue of that 
daughter. 

Ji'mu'ta v a'hana infers from the fpecial mention of “ wealth received 
from her father, ’* that property given by her father, at any other time but 
that of the nuptial ceremony, (lull go to the daughter: the word 'Brahmani 
is a mere repetition. Confequently, fince the term Brahmani merely fug- 
gefts lawful marriage , wealth, given by their fathers to women of any cials, 
fhall defeend to their daughters, not to their fons while a daughter is living. 
Difapproving the vain repetition fuppofed in this interpretation, he fubjoins 
another explanation; ‘ or* left the word Brahmani fhould become a vain repe¬ 
tition, the text may be explained as fignifying, that the daughter of the Brdb- 
mani wife fhall take the wealth which the CJhatriyd or other wives, leaving no 
iffue, had received from their fathers: the feparate property of a woman, 
who leaves no iffue, does not devolve on her hufband. Thus, the whole 
text is well interpreted.’ Chande'swara and Culru cash atta adopt 
this explanation. It Ihould not be argued, that the text does not ordain the 
right of a daughter by another wife, but limits fucceflion in favour of 
one born of a Brahmani woman in lawful wedlock. The words “ received 
from her father” would be unmeaning; and many phrafes mull be taken in a 
fecondary fenfe, if texts, expreffed in general terms, mull be referred to a 
limited import, in confequence of a diftin&ion taken in regard to daugh¬ 
ters. As for the notion, that the text is intended to fhow the fucceflion of 
the Brahmani daughter to wealth given by a father or other kinfman on any 
other occafion but the nuptial ceremony; that alfo is not approved by au¬ 
thors; for there would be a difparity in the repetition of laws concerning 

■i F prefen ts 



prefents given at the nuptial ceremony and thole which are bellowed on 

other occasions. ■ "■ ' . v . ' . 

It fhoujdbe here remarked, that, although daughters by other wives of va¬ 
rious dalles be living, the Brdhmani daughter by another woman fucceeds to 
the wealth which had been at any time given by their fathers to the CJhatriyd 
and other wives, who leave no iffues in like manner, frnce a daughter by 
another wife is found to have a prevailing claim to wealth given by a father, 
in preference even to a fon by another wife, a married woman’s own daughter 
mull alfo have a prevailing title, in preference to that woman’s fon; a 
daughter fhould therefore inherit, although a fon ex ill: it is accordingly faid 
in the Retnacara, the paraphernalia of a married woman, prefents given on 
her marriage, and wealth given to her by her father, defcend to the fon on 
failure of daughters. The glofs of Mjesra contains an exception; whatever 
has been given by any other perfon but her father, goes to her brothers and* 
Mers. This has not been noticed by J/mu'tava haha, Raghunan- 
Pan a, and the reft; and no obvious authority is found, except the text of 
Ca'tyayana, containing the word “ that ” (CCCCKCIII). The author 
of the Mitdcjhard fays, the term Brdhmani intends wife of the higbeft clafs; 
confequently, on failure of the Brdhmani, the daughter of the CJhatriyd wi f« 
flxall take the wealth which a Vaisyd, who leaves no iflue, had received 
from her own father. That is not admitted by Sri' Cr ishna Terca'ian- 
ca'ra, becaufe JiWtava'hana, not perceiving any authority for.it, has 
pot Hated that opinion, 

•f Her. iftue ” (CCGGXCV); the fon of that daughter, that is, the daugh¬ 
ter’s fon of that other wife. “ Wealth received from her father;” this is 
merely ijluftrative of every fort of feparate property held by women; fa the 
authors cf the M'edhattihi and Brae as a unfupported by other commentators. 
The opinion of Chande'sWara and the reft is not there contemplated. 

Who is heir to the feparate property of a married woman, on failure of 
fons and daughters? Ji'mu'tava'hana replies, the fon’s fon is heir to the 
feparate property of a married woman, excepting prefents given at her mar¬ 
riage; for he confers benefits by offering the funeral cake in the double fetof 

oblations. 
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oblations/ Why does not the Ton’s fon inherit in preference to the daughter if 
It Ihould not be anfwcred, he does not inherit, beeaufe there is no argu¬ 
ment to eftablifh the fucceffion 'of a grandfon diftant by an interval, fincc 
the text of Na'reda declares the right of the daughter immediately after 
that of the fon (CCCCXIX). Since that text isinferted by J/mu't ava^han a 
j under the title of fucceffion to the eftate of him who leaves no male ijTue, 
the word fon mull neceflarily {ignify male ifTue by males as far as the great 
grandfon. 

To the laft queftion propofed, the anfwer is, the fucceffion of a daugh¬ 
ter to the feparate property of her mother is cxprefily ordained by law, 
not deduced from reafoning. Were it inferred from argument, ihe would 
have no right, if a fan exifted. Hence it is improper to conteft hqr 
right which is fuggefted generally by her relation as daughter: it could 
only be refilled by the authority of a fpecial text, if fuch there were. 
But other lawyers hold, that a daughter is heirefs in the firft place, folely 
beeaufe (he fprang from the body of the mother ; elfe, the right of the daugh¬ 
ter would be fubfequent even to that of a daughter’s fon. Neither has the 
daughter’s fon an equal claim with the fon’s fon, nor yet a prior claim; 
for the fon of a married daughter, who is btrfelf debarred by a fon , is ex¬ 
cluded by the fon of a fon, by whom the daughter was debarred. But Sri;' 
Cr ishna Terca'lanca'ra, adopting this reafoning, affirms the prior 
title of a daughter’s fon to inherit wealth given at the nuptial ceremony. 
This therefore is the decifion; on failure of fons, a daughter’s fon is, in the 
firft place, heir to wealth given at the nuptials j in default of him, the fon’s 
fon; but to property, which was not given at the marriage, the fon’s fon is 
heir on failure of married daughters 5 and, in default of him, the daughter’s 
fon. 

Some lawyers afk, admitting the fucceffion of a daughter under the author 
rity of the text, although Ike confer no benefit on her parents , how can a 
daughter’s fon inherit ? 


. CCCCXCVI. 

'Sata'tapa ‘.-—After the firft annual obfequies by the fapin* 
* - das, 



das, whatever is given at the monthly rites to anceftors by the 
Jon of the deceafed, his mother has a {hare of the benefit: 
this is a fettled rule in all fyftems of religious and civil 
duties. 

If it be argued from this tcxtoflaw cited by Ra'ghunandana, that a 
daughter’s fon alfo confers benefits on his maternal grandmother, becaufe the 
has a fhare of the funeral cake offered to his maternal grandfather, fince the 
word “anceflors” (literally fathers) intends three paternal, and three maternal 
forefathers, namely the father and the reft, and the maternal grandfather and fo 
forth sand the word “ mother” intends three female anceflors afcending from 
the mother, and three other female anceflors afcending from the maternal grand- 
mother; thefe lawyers reply , the word “anceflors” intending three perfons 
afcending from the father, there are grounds for taking the word ** mother" 
in the large fenfe of mother, paternal grandmother, and paternal great grand¬ 
mother, namely the coincidence of the text formerly cited (CCCCXXXII) 
and of the following precept. 

CCCCXCVII. 

At obfequies on the day following the eighth lunar day in 
certain months/ 5 at thofe with a triple fet of oblations, 
at Gaya , and at the anniverfary obfequies, the fon fhould 
feparately perform a srddd'ha to his mother ; in other 
Cafes he fhould perform obfequies to her with her lord. 

% 

For it is there fhown, that in ether instances the sraddha fhould be per¬ 
formed to thofe women with their lords, for whom it is feparately per¬ 
formed, by the followers of the Tajurvlda , at the obfequies mentioned. 
But if this be taken as an indirect authority for confidering the word “ mo¬ 
ther" as bearing the fecondary fenfe of maternal grandmother, then fhe 
is in truth benefited by her daughter’s fon: yet Sri" Crishna Ter- 
CAUNcara objefis to this, the remark of Acharya Chu'dVman , i, 
that the fon of an uterine fifter, and the fon of a fifter by a different mother, 

/ * Aimq/biacdi on the ninth lunar days cf Vau/ha, Mhgha, and 1"ha!gun a; and with fome, in 'A/wina 
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have' an equal title to the eftate of him who leaves no male iflue nor near- 
heir. They could not, fay fome lawyers, have an equal right of fucceflion* 
if the maternal grandmother could be benefited by her daughter’s fon> 
That is futile; for the fucceflion of the daughter’s fon is deduced from a 
text of VrIiiaspati which will be cited; and he has, as iflue of his 
grandmother, a legal right of fucceflion, under the text of Menu (XLII), 
before her hufband there mentioned, but after her Ton’s fon; and the texts 
of Nareda and Ya'jnyawalcya (GCCCLXI and CCCCLXXXVI) 
fuggefl bis fuceeffion. 

Admitting the fucceflion of a daughter’s fon, but after the great grand-- 
fon in the male line, fliould he not alfo fucceed to wealth given at the nup¬ 
tials, after both the grandfon and the great grandfon in the male line, not 
before either of them? No; the right of the daughter’s fon being ordained 
by texts of law, the further order of fucceflion is eftablifhed by reafonings 
and that reafoning is here founded on proximity, and on the fimilar mutual 
exclufion of the remoter offspring of thofe, who debar, and are debarred by* 
each other. Then the fon s fon is not heir, becaufe he is not mentioned irt 
the text, atid furely the fon of that grandfon has no claim ? The right of the 
daughter’s fon being barred, this fuggefts the right of the fon’sfon to wealth* 
other than that which had been given at the nuptials; but a fon’s fon, and 
the fon of that grandfon fliall fucceed before the hufband to wealth given at 
the marriage, becaufe they are iflue of the woman. ' If the great grandfon in 
the male line inherit in right only of his being iflue of the woman, may not 
his fon or remoter defcendant alfo inherit? Both lineal defeent and benefits 
conferred are caufes of inheriting the feparate property of a woman; for 
the word “him” is not limited to the mafeuline gender, in the text of 
Menu, “even the fon of a daughter delivers him in the next world, like 
the fon of his fon;” and that text triuft be confidered as relating to the font 
of an appointed daughter, but not reftridively, that the verfe of the Mabd- 
Ibarata (CV) may coincide with it. Since the rights of a fon’s fon are 
attributed to a daughter’s fon, the fon of a daughter inherits after the fon of 
a fon; but he is firfl- heir to the wealth given at nuptials, becaufe, fay law* 
yers, his mother is in this infiance chiefly confidered. 

4 G 


The 



The daughter of a daughter is not heirefs with the fan of a daughter, 
nor after him, /nor before him; for no law ordains her fucceflion. As for 
the fubjoined text of Menu, it fliows that fome trifle ihall be given 
as a mark of refpedl by the fon and by the daughter, not that a fhare Ihall 
be received by the daughter of a daughter; for the text expreffes “ fome- 
thing,” that is, J'ome trifle; and the expreffion, “ Ihould be given,” fuggefts 
the brother and filler as the givers, which would be improper if fhe had an 
equal right of inheritance with them. 

CCCCXCVIII. 

Menu .‘—Even to the daughters of thofe daughters, it is fit, 
that fomething fliould be given, from the affets of their 
maternal grandmother, in proportion to the allotments, 
on the fcore of natural afFe&ion. 

41 In proportion to the allotments;” in proportion to the great or final! 
amount of the affets. ' The Retnd cara. 

But Va / ckespa''ti bhattacha'rya fays, fonjething muff be given to 
the daughter’s daughter, whofe own mother is dead; and that muff be given 
by a married daughter, not by a fon, nor by an unmarried daughter; but, if 
the wealth were received at the nuptials, fomething mvfl be allowed even by a fon: 
and that fomething, which is given, Ihall be proportionate to the /hare of her 
pother, as the fon’s fon, whofe own father is dead, receives a /hare of the pro¬ 
perty left by his paternal grandfather. It is proper therefore to refer the word 
“ thofe” to the perfons who make the partition. 

The comprehenfion of the married daughter in the text preceding this 
(CCCCLXXXV) is not,univerfally admitted; for the unmarried daughter 
may be intended by the word “ filler.” The fuccelfion to the feparate pro¬ 
perty of a woman does not, like the inheritance of an effate left by a man, ex¬ 
tend to the third in defeent: this objection to that commentary Ihould alfo 
be examined. 


Va chespati misra likewife affirms, that, on failure of daughters, theTon 

and 


and the daughter of a daughter inherit under the text of Menu. To this again 
it may be obje&ed, fay fome lawyers, that, according to Misra and Chan- 
deWar a, the foil of a daughter fucceeds, on failure of daughters, to the 
wealth given at nuptials, although a fon exift, under the texts of Na'reda 
and Ya'jnyawalcya above cited. That is queftionable j for the full im¬ 
port of the text of Ya'jnyawalcya relates to other forts of property, 
except wealth given at nuptials, fince another precept of Yajnyawalcya 
(CCCCLXXXVI) would be a vain repetition, if this text related to wealth 
given at nuptials : the precept of Na'reda alfo may bear the fame import; for 
the word 14 fons,” in his text (CCCCLXI), may be brought/r«w tbefrji be- 
mifticb into the lafi ; in both inftances, it is more proper to carry forward the word 
fons into the fecond hem'jiich, than to attribute the limited fenfe of wealth re¬ 
ceived at nuptials to the words “ eftate” and “ affets,” which denote property 
in general, and which are already carried forward into the Iajl hemijiich of each 
text; and the fon of a daughter is inferiour in comparifon with the woman’s 
own fon. v"',; d,"'> ■? ■ T ■ ■ b f 

JiWtava'hana, Raghunandana and the reft affirm the right of the 
fon to inherit wealth given at nuptials, in preference to the daughter’s fon> 
On failure of both grandfons, Raghunandana holds, that the great 
grandfon in the male line fall inherit. Jfi mutavahana admits the H 
right of a great grandfon in the male line. But that reading in the treatife of 
Raghunandana, authors confider as an errour of the tranferiber. This is 
not elegant; for it is wrong to fuppole, that Ji'mu't av ahana, whoafferts 
the fucceffion of a daughter in right of the funeral cake offered by her fori 
at the double fet of oblations, fhould not admit the fucceffion of a grandfon 
in the male line, who does himfelf offer the funeral cake. Accordingly Sad 
Crishna Terca'l ancara, author of a commentary on his treatile, fays, 

* on failure of heirs as far as the daughter’s fon, fucceffion, extended to the 
great grandfon in the male line, is fuggefted indireftly.’ The right of a 
great grandfon by males, on failure of grandfons in either line, is therefore 
demonftrated. In default of him, barren or widowed daughters fucceed; 
for they alfo are iffue of the woman . So Raghunandana and Ji mu ta- 
vaTiana. 


But 
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But Others hold, that thefe female heirs fucceed merely as daughters; they 
were before debarred by perfons, who confer benefits on the female anceftors, 
but have now gained the opportunity of affcrting their claim. Is not this 
inaccurate, fince the fon of a daughter confers no benefit on his maternal 
grandmother? If it be faid, benefiting her hufband and the reft, he me¬ 
diately confers benefits on her; it is anfwered, a married daughter would 
in that cafe fucceed in preference to the fon’s fon, To the queftion thus 
propofed, the anfwer is, fince a married daughter may confer benefits on 
the hufband of her mother, by means of her fon, Ihe, who thus affords fome 
advantage, being at the fame time “ daughter” and “ iffue of the body” 
of her mother , cannot be debarred by thofe, who confer greater benefits ; for 
the advantages afforded are not principally confidered in treating of fcpa- 
rate property held by women. But barren and widowed daughters, confer¬ 
ring not the leaft benefit, ought to inherit after the great grandfon in the 
male line, but before the hufband, becaufe they are daughters and fprang 
from the body of their mother. Then fhould not thefe two inherit before 
the grandfons of a fon whether in the male or female line of defcent from him ? 
Ifrmay be anfwered , what fhould prevent their fucceffion to this property any 
more than to the eftate of one who leaves no male iffue ? 


But others again affirm, fince there is no proof, that the funeral cake of¬ 
fered at the double fet of oblations (hall be chiefly confidered in the fuccef¬ 
fion to feparate property held by women, therefore the barren and widowed 
daughters, who offer the anniverfary cake, may inherit before a daughter’s 
fon. 

Why do not a fon, a fon’s fon, and the fon of a grandfon jointly inherit 
the eftate of a married woman, as they do the property left by a man ? It fhould 
not be anfwered, they inherit jointly on the foie authority of a text of Ca- 
tyayana, which relates to the fubjeft of fucceffion to the property of a 
man (LX XIX) j but it is not fo in the prefent in fiance, becaufe there is no 
filch text. Although that might be alleged on the opinion of Chande's- 
*w a r a and others, it cannot be affirmed conformably; with that of J i m u't a v a- 
ii an a and the reft, for texts, relative to the inheritance of property left by 
men (CCCCXCVIII See.'), may be adduced under the title of fucceffion 

to 
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to the feparate property of women. It fhould not be faid, that is ad- 
miffible; the fon’s fon, whofe own father is dead, may claim the eftate 
of his paternal grandmother, as he may the property of his paternal grand¬ 
father } and thus, the remark of Jjmvut tavahana, “ a fon’s fon in¬ 
herits on failure of daughters, 511 is intended to exclude a fon’s fon, whofe 
own father is living. In faying “a fon’s fon ihall inherit on failure of 
daughters,” what is the import of that term? If one, whofe father is living, 
be meant, terms denoting the failure of daughters are fuperfluous; fora 
married daughter has no prefent claim, fince the father of that grandfon has 
the foie right of inheritance: if one, whofe father is dead, be meant, why is 
the failure of daughters required, fince he fhares equally with an unmarried 
daughter? Thus neither would be appofitc. 

To this fame reply, JiWtava'hana does not deduce the rule of fue- 
cefiion to the efiate of a woman, from a text relative to the inheritance 
of property left by a man; but on fome occafions he cites a text concern¬ 
ing this fubjeft, in a form of illuftration, to confirm the rule other wife de¬ 
duced: thus, the fame reafoning not being equally applicable to the proper¬ 
ty of a man and to that of a woman, it is improper to deduce rules con¬ 
cerning the eftate of a woman, from texts relative to property left by a man. 

Wealth given at the time of marriage (yautuca) has been mentioned ; 
what is meant by that term? Know, that it fignifies any thing received at 
the time of marriage. From the verb yu mix, is derived yuta, by adding the 
neuter fuffix of abftradtion; it therefore prefents the fenfe of mixture: now, 
under the authority of the Vida, an union of bride and bridegroom takes place 
at the time of marriage; what is then received is called yautaca ; reading 
the word, as Ji'mu'tava'hana does, without the u: but a various reading 
with the letter u occurs in fome inftances; and that is regularly derived 
from yutu, which again is regularly deduced from the crude verb yu, by 
fubjoining the fuffix tu. 

The forms of the nuptial ceremony are eight, diftinguifhing the marriages 
called Brahma , Daiva, ''Arjha , Prajapatya , A fur a, Gdndharva , Racjhaja, and 
Pafdcha: thefe are deferibed by Yajnyawalcya. 

4 H 
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CCCCXCIX. 


Yajnyawalcya:—In the Brahma nuptials the damfel is 
given by her father , when he has decked her as elegantly 
as hp can, to the bridegroom, whom he has invited; in 
the Daiva , to the prieft employed in performing the facri- 
fice; in the "Arflia, to the bridegroom, from whom he re¬ 
ceives, for religious purpofes , a bull and a cow; 

■2. When the father gives her to a fuitor, faying, “ per¬ 
form all duties together/’ the marriage is named Caya (or 
Prajdpatya); and a fon produced by it confers purity on 
himfelf and on fix defendants in a male line: * 

3. A11 ''Afara marriage is contrafted by receiving property 
from the bridegroom; a Gandharva, by reciprocal amorous 
agreement; a Racfiafa, by feizure in war; a Paifdcha, by 
deceiving the damfel. 

4. The four firft arc approved in the cafe of a prieft; the 
Gandharva and Racfhafa marriages are permitted for a fol- 
dier; the %Afura ceremony is peculiar to mercantile and fer- 
vile men; the Paifdcka marriage is reprobated for all. 

o They are called Bnihma and fo forth to intimate praife or blame. * This 
fir (1 ceremony is proper for Brdhmanas and the reft, and tnerefore called Brah¬ 
ma;' fuch is the meaning fuggefted by the legiflator. 

When a damfel, decked with ornaments, is given by her father to the 
bridegroom, whom he has invited to his own houfe, it is a Brahma marriage, 
or ceremony of Brahmanas, the firft form of the nuptial rites j that marriage, 
in which the damfel is given to the family prieft attending a facrifice, at the 
time when the facrificial fee fhould be given, is termed Daiva or the ceremony 
of D&vas, the fecond form j the gift of a damfel after having received from 
the bridegroom one pair of kine, or with the delivery c/one pair of fuch cattle. 


* I complete the citation, which is imperfeft in the original. 


is 



si named Arjha, or the ceremony of Rifhis, the third form ; when a damfel is 
given to any perfon afking her in marriage, with thefe words pronounced by the 
giver, “Perform all duties together with her,” it is denominated Prdjdpatya 
or the ceremony of Prajapatis j another name for it is Cay a derived from Ca 
which fignifies Prdjapati, according to dictionaries ; this is the fourth form : 
the gift of a daughter to a bridegroom, taking from him wealth other than a 
pair of kine, merely at his own choice, without any authority of law, is nam¬ 
ed "Afura, or ceremony of Afuras, the fifth form; when there is reciprocal con¬ 
nexion with mutual defire, the marriage is called Gdndharva , or ceremony of 
Gandharvas, the fixth form ; the feizure of a maiden after overcoming her fa¬ 
ther in battle, or the abduCtion of her by force from her houfe, is denominated 
Racfiafa or ceremony of Racfhafas, the leventh form; the feizure of a damfel 
by fraud, while fieeping or intoxicated, is termed Paifdchaox ceremony of Pifa- 
chas, the eighth form of nuptial rites. Of thefe inodes, four, the Brahma , 
Daiva, Arfaa and Prdjdpatya are legal for a Brahmana ; the marriage ftiled 
Gdndharva, and the feizure of a maiden in war, are peculiar to the CJbatriya ; 
the Afar a marriage is permitted for a Vaisya and a ''Sudra ; the Paifdcba , 
forbidden to them, fhould be praClifed by no perfon whomfoever. Such is the 
expofitiori approved by^St/i, apami, 

At prefent the Brahma nuptials only are praCtifed by good men; but 
even the marriages called Afar a, Gdndharva , Racfiafa and the reft, are fome- 
times praCtifed by others. 

** Marriage*' is a rite to be performed by the bridegroom, and which 
completes the regenerating ceremonies; fince the aCt of receiving the bride 
effects it, the term has been alfo ufed in this glofs as fignifying the gift of a 
maiden. The nuptial rites are neceffary even in the marriage named Gdndhar¬ 
va and the reft. 

D. 

De'VALA :—Nuptial rites are ordained in the marriage ftiled 
Gdndharva and the reft; to this contra£t the nuptial fire 
mu ft be made witnels by men of the three clafles. 


The 


misTff^ 
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Tiii/ econd marriage of a woman who had been already efpoufcd by 
another man, is called by At’kaman a regenerating ceremony: this 
marriage alfo falls under the defcription of G andharva rites. 


<SL 


W£A lth, received at. the time of marriage in any one of fucb eight forms, 
is denominated Taulnca. On this Misra remarks, that wealth, received 
at the time of marriage in the form called Brahma and the reft, goes to the 
daughters. 


ARTICLE 


ARTICLE II. 


ON SUCCESSION TO THE SEPARATE PROPERTY OF A WO* 

MAN LEAFING NO ISSUE. 

DI. 

Ya'jnyawalcya: — A married woman dying without iffue, 
her property, received at Brahma nuptials, or even in other 
four unblamable forms of marriage, it goes to her hufband; 
if fhe leave iffue, itdefcends to her daughters; but in other 
forms of the nuptial ceremony, her property then receiv¬ 
ed goes to her father and mother. 

“ At Brahma nuptials and the reft,*” here, by a Grange etymology, 
when connecting “ four*’ with thefe terms, the appofition is in the 
form called bahubrihi , joining terms which have not the fame attribute ; 
the meaning is, other four forms of marriage befides the Brahma ceremony; 
namely the Daiva, ''Arfha, Gandharva and Prajapatya. But when connect¬ 
ing this part of the fentence with “ property received,” the appofition is in 
the form called bahubrihi. joining terms which have a common attribute % 
conlequently the meaning is, property received at thofe marriages, as well as 
at Brahma nuptials. But fome lawyers fay, even though fuch an etymology 
be eftablifhed, wealth received at thofe four fpecified marriages is not 
prefented by the terms of the phrafe ; for, admitting the order propounded by 
Yajnyawalcya himfeJf, the 'Afura ceremony is included in five forms 
ol marriage counted from the Brahma ceremony; and the Gdndharva 
is excluded ; the appofition therefore is in the form called bahubrihi , join¬ 
ing terms, which have the fame attribute; as in the expreflion “bring 
the long eared animal which denotes the bringing of one, which has long 
cars, fo, in the prefent inftance likewife, the expreflion denotes “ four 
marriages including the Brahma ceremony : the appofition is not in the form 

4 I called 




Called bahubrihi , joining terms, which have not the fame attribute, as in 
the example, ** bring him who has the painted cow,” and in other inftances, 
where the fenfe, really prefented, is, * bring the owner of the painted cow,* 
not the cdW alfo. Confequently the meaning is, ‘ wealth received by a 
Woman during the celebration of nuptial rites in the forms called Brahma 
JDaiva, ''Arjha, and Prdjapatya, her hulband obtains, if Ihe die without 
iflue. 1 But this contradi&s the precept of Menu ; for the Gdndharva mar¬ 
riage is alfo included in his text, 

i>n. 

Menu It is ordained, that the property of a woman mar¬ 
ried by the ceremonies called Brahma, Daiva, ''Arjha, Gdnd¬ 
harva and Prajdpdlyd , {hall go to the hulband, if flie die 
without iffue. 

To this alleged contradiction it is anftvered, the particle “ even ** con- 
nefting the terms with fomething underflood but not expreffed, the cere¬ 
mony named Gdndharva is alfo included; “ other forms” are the ''AJura 
rites and the reft, omitting the Gdndharva marriage ; for that is already in-; 
eluded m the firft hemiftich by the words “ or even.” It goes to her “ fa¬ 
ther y the meaning is, it goes to her father and mother, the la ft term 
being underftood: fa 

' Din. 

Menu : —But her wealth given on the marriage called '-Afura, 
or on either of the two others, is ordained, on her death 
without iffue, to become the property of her father and 
mother. 

DIV. 

Ha'reda :—The property of married women {hall defeend 
to their children; and legislators ordain, that, if women, 
leave no iffue, their property, received at the marriage 
called Brahma or other four unblamed nuptials, {hall go 
to their hulbands; received at other marriages, it goes to 
their parents. Here 
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Here ,e four,” taken inclufively , is not intended to except a fifth ; hericej 
in the marriages called Brahma, Daiva,"Arjha , Gdndbarva and. Prdjapatya, 
the wealth of a married woman, who leaves no iffiic, goes, on her death, 
to her hufband; in other forms of marriage, namely the Rdcjhafa ," Afura , 
and Paifacha nuptials, it goes to her father. This relates to wealth receiv¬ 
ed by a woman at the time of her marriage. 

The Retndcara. 


“ It is not intended to except a fifthconsequently wealth, received 
at four of the nuptial ceremonies, neceffarily goes to the hufband i but, in 
the form of marriage which is different from thofe four, it devolves, in 
fome inftances, on the hufband j In others, on another heir. In like man¬ 
ner, under the precept, “ received at other marriages, it goes to their pa¬ 
rents,” the wealth of married women, received at certain other marriages* 
devolves on their parents, but not what has been obtained at nuptials differ¬ 
ent from thofe others; which implies an exception of other perfons in thofe 
other forms of marriage. 

In the marriage called Racjhafa and the reft, if the father, or other kinf- 
roan of the maiden, though at that time defeated in battle (for fuch is the 
deferibed form of this marriage), yet following the practice of the Daiva 
ceremony, or of marriage in general, give a nuptial portion to his daughter, 
through natural affed’tion or from other motives, then this rule is applica¬ 
ble to that cafe. 


* Received by a woman at the time of her marriage ;’ the fuppofition, 
that the hufband lucceeds to all the feparate property of his wife married by 
one of the five ceremonies called Brahma and fo forth, at whatever time it 
may have been received by her, is thus confuted j for it is fhown, that the 
father and mother only fucceed to wealth received at the time of the mar¬ 
riage in the form called ' Afura and the reft, fince this coincides with the text 
of Yam a i and by parity of difproof, it fhould be eftablifhed, that a hufband 
only fucceeds to wealth received by his wife at the time of the marriage in 
the form called Brahma and the reft. Accordingly the accurate conftrudion 


of the text of Menu is, “ her wealth given on the marriage called ''Afura 

and 
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and in the text immediately preceding (DII), the fame conftruftion fhould 
be followed by fetching the word “given” from the fubfequent verfe. Such 
is the opinion of Ji'mu'tava'hana and the reft. 


DV. 

Yama :—Weath, which is given on the marriage called 

ylfura, or on either of the two others, goes to the parents of 
the woman. 

Raghunandana fpecifies the time of marriage,* ‘ the period of the 
nuptials is the fpace from the beginning to the clofc of the nuptial ceremo¬ 
ny ; it commences with the oblation for increafe of profperity, and ends 
with a return of the falutation :* it is fo expreffed in the Vivaha tatwa. 
Here the implied meaning is, from the firft to the laft member of the ce¬ 
remony : hence, if the oblation for increafe of profperity , or any other 
part,of the rites be not performed, there is no obje&ion. 

But others fay, “ marriage,” in the text above cited (DV), is expreffed 
in the feventh cafe with a general or illuftrative meaning; as in the phrafe, 
** ^ le & ces a begging.” Confequently, whatever is given to a damfel on ac¬ 
count of her nuptials, is wealth given on her marriage (yautaca ); fuch is 
the obvious fenfe; and that alone fhould be received by her hufband at a fub- 
fequent time. Accordingly wealth given on the day of marriage, before 
t'lie oblation for increafe or profperity, is a prefent given on her nuptials. 
Does it not follow, that wealth, which a kinfman, returning from a diftant 
country, but unable to attend on the day of the ceremony, gives when four 
or even five days are elapfed fince the nuptials, would be a prefent given on 
her marriage; but wealth previoufly demanded, being delivered, on the ve¬ 
ry day of marriage, by a kinfman cafually uninformed of it, after the obla¬ 
tion for increafe of profperity, would not be wealth given on her marriage; 
and her hufband would have no right to it after her demife? This is admif- 
lible ; for the expreffion of ChandeWara, “ received at the time of mar¬ 
riage, may be taken in a lax fenfe as fignifying a prefent given, by reafon 
of her nuptials, on any other day whatfoever. 


If 
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a woman, having no iflite male or female including daughter’s fon$> 
leave a hufband, who has a fon by another wife, which of them fhall in¬ 
herit her eftate ? Raghunandana replies, the fon by another wife is 
firfl: heir,* on failure of him, the fon of fuch a fon ; in default of him again, 
the hufband and the reft. The reafon is, that her hufband and others do 
not offer a funeral cake, in which the late proprietrefs can participate: that 
is alfo noticed by the commentator; * the fon of another wife, and the fon 
of fuch a fon, have both an equal claim, becaufe others Ho not offer, in the 
double fet of oblations, a funeral cake which the proprietrefs may Ihare.’ 

1 he fupenour claim of the hufband and the reft, in competition with 
bis fon by another wife, is thus denied; becaufe they do not offer* 
in the double fet of oblations, a funeral cake, v/hich the proprietrefs 
may fhare; it is not thereby fhown, that the fon of another wife has 
a fuperiour claim : and thus other reafoning muft be brought for the fuccef- 
fion of a fon by another wife in preference to the furviving hufband: fuch, 
for example, as the following; fince the fon of any one wife is figuratively 
called, in a text of Menu, fon of all the wives of the fame hufband, his fon 
fhould a}fo be figuratively termed grandfon of all the wives. 

Dvr. 

Menu :—Thus if, among all the wives of the fame hufband* 
one bring forth a male child, Menu has declared them all, 
by means of that fon, to be mothers of male iffue. 

It fhould not be obje<fted, that, were it fo, a brother’s fon would alone 
inherit the property left by a man, although a daughter or her iffue, and 
brothers and the reft, were living; becaufe a nephew is figuratively 
called fon of all the brethren in a text of Menu (CCLXXV1 ). It would be 
irregular to deduce the order of fucceflion from reafoning, whilft another or¬ 
der of fucceflion, expreflly ordained by law, is found in the text of 
Ya jnyawalcya (CCCXCVIII); but, in this cafe, no other feries of 
claims having been expreflly ordained to bar that, which is deduced 
from reafoning, this order of fucceflion, conliftent with the r eafon of the 
law, fhould be affirmed. 
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To all this, the anfwer is, no; for, Vkiiiaspati declaring, that no de¬ 
cision fhould be made inconfiftent with the reafon of the law, and the or¬ 
der propounded by Ya'jn yawamva being followed, reafoning, founded on 
the figurative appellation of Ion, cannot eflablifh a right of fucceffion. 
Accordingly, even though the l'on of a filler, and others aifo, be in effeft 
figuratively named fons, under the text of Vrihaspati (DX.III), ft ill the 
hufband and the reft lhall inherit in preference to them. 

To this again lawyers reply, the fon of another wife may fucceed to the 
eft ate of a woman, although her hufband furvive, becaufe he offers the fune¬ 
ral cake in the anniverfary obfequies; in refpcdl of feparate property left by 
a woman, the benefit, conferred by offering the funeral cake at anniverfary 
obfequies, is a valid ground of inheritance; for women are not chiefly con- 
iidered in the funeral cake which is offered with the double fet of oblations: 
but in refpedt of property left by a man, the comparative claim of inheri¬ 
tance follows the comparative connexion of the funeral cake offered in the 
double fet of oblations: it is therefore fo eftabliftied in this cafe. 

Still how can the grandfon of another wife inherit the eftate of a wo¬ 
man in preference to her hufband? It fhould not be anfwered, Ragiiu- 
n and ana only admits his claim after the hufband’s. That author de¬ 
clares the fucceffion of the brother in law, on failure of fons and other 
heirs down to the hufband. But this may be queftioned ; for the right of 
'a fon, of a daughter’s fon, and the reft, is not declared to be founded on 
benefits conferred by the gift of the funeral cake in the double fet of obla¬ 
tions ; fince the commentator does not confider a daughter’s fon and the reft 
asiflue of the maternal grandmother, and no other fpecial text is found : but 
a law, concerning the fucceffion of a fon by another wife, will be cited. 

“ It is ordained to become the property of her father and motherhere 
alfo the mother is firft heir, and the father next; for fuch is the order ex- 
preffed in the text of Menu : there can be no aifociation of terms, where the 
word “ and” or other conneflive particle is wanting; for affociatioa cannot 
be introduced in the midft of {ucceffive order; the particle “ or” in the text 
of DeVala (CCCCLXXXIX) fuggefts the denial of affociation; and that 
is fhown in the fingle text of Baudha yana. DVIL 
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Baudha'yana :*—Of an unmarried woman deceafed, the 
brothers of the whole blood fhall take the inheritance; 
on failure of them, it fhall go to the mother; or, if fhe 
be not living, to the father. 

I , : * , 

* That again, which has been received by a woman after marriage, from 

* the family of her father, mother, or hufband, fhall go to her brothers, 

* as ordained by the following text. 


DVIII. 

Ya'jnyawalcya:—If a married woman die without iffue, 
her neareft paternal or maternal kinfmen inherit whatever 
her own family had given her, the perquifites allowed by 
her hufband, and whatever fhe received after marriage. 

“ Whatever her own family had given her 5” what was bellowed on her 
‘ by her father and mother: their fons, meaning her brothers, are the neareft 
‘ kinfmen, paternal or maternal, who jhall inherit as ordained by Catya- 
* YANA. 1 

Jl mutavahana. 


DIX. 

Vr'iddha CatyaVana:— Whatever immoveable, and of 
courfe whatever moveable , nuptial property has been given 
by parents to their daughter, fhall always go to her bro¬ 
ther, if fhe die without iffue. 


Whatever /be' received after marriage*’ from the family of her father, 
mother, or hufband, is called a gift fubfequent. In like manner, the expref- 
fion, “ whatever her own family had given her,” may fuggeft any thing bellow¬ 
ed on her by her parents before marriage; however, it does not comprehend that, 
which her brother gave her, or which fhe herfelf acquired, before marriage: an 
heir being therefore fought for fuch property, her brother fhould be con- 

* The text is, in other compilations, attributed to InVxeoa, T. 
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iidered as having the foie right. Since it is mentioned in the fame place, 
Ji'mu'tava'hana and the reft muft of courfe admit the right of her brother, 
on failure of her hufband, to inherit wealth acquired by a woman during co¬ 
verture.^ Brothers alone fhall take the perquilites, both thofe which are de¬ 
fined by Vy a'sa, and thofe which are explained by Ca’|t ya'y aka. So Ji'mu- 
TAVA^HANAandRAGHUNANDANAj 'Su'lapa'ni alfo holds the fame opini¬ 
on. But Chande'swara fays, the pcrquilite, Which was received when the 
damfel was given in marriage, is here determinately meant. He therefore con- 
fiders the text of Sanc’ha as relating to the cafe where the maiden dies im«* 
mediately after receiving the nuptial prefent. 

DX. 

Sanc’ha, after premifing “may take back:”—The lover may 
take back his nuptial prefent on the death of his betrothed 
miflrefs. 

Ji'mu'tava hana does not concur in that opinion; for fuch a perquisite 
cr nuptial prefent, being taken by her father, does not become the property 
of the woman . If it be faid, this text relates to that wealth only, which is given 
cxclufively to the maiden as a nuptial prefent on the bridal proceffion; the 
anfwer is, there is no authority for fuch an induftion ; and it would be diffi¬ 
cult to find an heir for the perquilites mentioned by Vya's a and by Ca'tya'- 
Yana. Again; it is fuggelted by the expreffion, “what was received when 
^the damfel was given in marriage,” that he, who gives away the damfel, takes 
that prefent. 

DXI. 

Go'tama:—First the whole brothers take the perquihte of 
their fitter; after them (fome fay, before them), the 
mother.* 

This laft is the opinion of other legiflators: thus Helayudha. The 

* This text is attributed to Ca'tya'yana by the compilers of the Vivdddman)afctu } and the word fa¬ 
ther is interpolated by them : with that difference only, they interpret the text as Ido, in conformity with 
the glofs of Jl'Mo'xAYA^IAIfA, T* 
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Cleaning is, after the mother, that is, after her death. If the mother and fa¬ 
ther be living, it goes to thofe two. So the Dipacalicd. 

Some lawyers thus interpret the text; the whole brothers take the heri- 
ritage of their lifter or. failure of the mother and father (fome legilhtors fay, 
before them) : that relates to other property except perquifites, and this 
term bears a general fenfe: the heritage of a maiden goes to her parents 
on failure of whole brothers; the eftate of a married woman goes to her 
whole brother on failure of her parents ; for the fake of this double cafe, it is 
added “ fome legijlators fay.” 

But Ji mu'tava'Vian a explains the text, after whole brothers, it goes to 
the mother ; for that coincides with the text of Baudha'yana (DVII): 
cl innae fay, before themthat is an opinion of other legijlators . 

Consequently the feveral property of a lifter, received at any other time 
but her marriage, goes to her brother; fuch is his opinion. But, according to 
this interpretation, “ unmarried women,” in the text of Baudha'yana, is 
unmeaning; and the other opinion, cited by Gotama, is moft inadmiflible 
and improper. In a glofs on the text of Baudha'yana, the word damfel is 
fuppol’ed, in the Retnacara , to lignify unmarried woman. But Vijnya'ne / $- 
wara, in his glofs on the text of Ya'jnyawalcya* expounds “ kinfmen,” 
nu hulband and the reft; a diftindtion, he adds 3 will be noticed from other 
texts : confequently her eftate goes to her kinfmen on failure of ilfue ; and 
in that cafe, wealth received at Brahma nuptials and the reft goes to her Jiuf- 
band; but, in other forms of marriage, it devolves-on her parents. 

Thus the heir of the feveral forts of property held by a woman, who leaves 
no ilfue, is determined; on failure of her father and mother, and of her bro¬ 
ther, all her property goes to her hufband, under the text of Ca'tya* 
yana. , 

]l4ru'TAVA / HANA* 

DXII. 

Catya yana:—-On failure of her parents and brothers, what 
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fhe received from her kinfmen, as a gift, defcends to her 
hufband. 

The grandfon of another wife /hall in this cafe inherit, fay fome lawyers. 
But Raghunandana holds, that, if /lie die without iflue, the hu/band alone 
has a right, under the text of De'vala (CCCCLXXXIX), to the proper¬ 
ty of his wife be/lowed on her by him after marriage; but her brother alone 
fhall inherit under the text of Vnddha Ca'tya'yana (DIX), what was 
given her by her father and mother. It fhould not be obje&ed, whence is it 
deduced, that wealth given by her hufband is meant in the text of De'vala ? 
Since Vrtddha Catya^ana ordains the fucceflion of her brother to her ‘pro¬ 
perty given by her father and mother, it appears, that the text of De'vala 
muft relate folely to wealth given by her hu/band, for that completes the fenfe: 
but her brother alone fucceeds to that which was beftowed on her by her fa¬ 
ther and mother. Since the word “that,” in the text of it a jnvawalcya, 
denotes tha female property before mentioned, kinfmen, that is, brothers, are 
truly entitled to fuch wealth only, as is different from the nuptial prefent fubfe- 
quently noticed by Ya jnvawalcya ; does not the text of De'vala, con* 
cerning the fucceflion of a hufband, alfo relate to wealth given at the time 
of marriage? If this bepropofed, the anfweris, no; for Vijnya'ne'swara, 
author of a commentary on the code of Ya'jnyawalcya, explains “ kinf- 
men,” hufband and the reft. This opinion of Raghunandana appears 
confiftent with common fenfe* 

If her hufband be not living, fhall, or fhall not, her brother obtain wealth 
given her at the time of her marriage in the form called Brahma or the like ? 
It fhould not be anfwered, the text, which propounds the fucceflion of her 
brother, muft neceffarily be referred to other property, for the fake of ob¬ 
viating the contradiction to the text of Menu and the reft (DII); and thus 
her brother has no claim to the wealth given at Brahma nuptials or the like, 
becaufe no text ordains his fucceflion. Were it fo, the brother’s fon, who 
fucceeds to all property indifcriminately on failure of heirs down to the fon 
of a hufband*s fifter, would be heir under the text, which will be cited from 
Vrihaspati, although a brother be living; which would be inconfiftent 
with common fenfe. To the queftion thus propofed, the anfweris, as the 
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hufband inherits, on failure of brothers, that wealth to which brothers have 
a demonftrated title (DXII), fo a brother inherits, on failure of thehufband, 
wealth to which hufbands have a demonftrated title. Confequently, texts, 
fhowing the fucceflion of hufbands and the reft, are adverfe to the claims 
of others while they are actually living, but do not contradid the fucceflion. 
of others in order, upon failure of them: and thus, it mull be affirmed by 
Raghunandana, that, in default of her hufband, a brother alone inherits 
wealth given to a woman by her hufband, although the fon of her fifter 
in law be living, This is actually confefled by Ji'mi/tavauiana, 
Hence the text above cited (DIX) relates to wealth given by her father 
and the reft; and, indire&Iy to property given by her hufband, if ftie furvive 
him ; and to wealth received at the time of her marriage, if flic die after 
her hufband. 

On failure of the hufband and the reft, the following text is adduced. 

Dxiii. 

Vrihaspati ' The fifter of a mother, the wife of a mater¬ 

nal; or of a paternal, uncle, the fifter of a father, the mo¬ 
ther of a wife, and the wife of an elder brother, are de¬ 
clared equal to a mother. 

2. If they leave no iflue of their body, nor the fon of ano~ 
tker wife of the hufband , nor the fon of a daughter, nor the 
Jon’s fon of another wife , the fons of their filters and fo forth 
{hall therefore inherit their property. 

“ Issue of their body fon, daughter and the reft, before mentioned. 

“ Son;” the offspring of another wife of thehufband. “ Son of a daughter;” 
the daughters’s fon of another wife, who is the fubjeft of a text above cited 
(CCCXCV). “Nor the fon of him;” the fon of another wife’s fon: but 
the daughter’s fon of another wife of the hufband is debarred from fucceflion, 
becaufe he confers no benefits. Confequently the fon and fon’s fon of 
another wife inherit before the After’s fon and other fix heirs; and the daugh¬ 
ter’s fon inherits before the hufband, as his own daughter’s fon, and as 
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offspring of a ‘Brahmani daughter: but after him, according to Ji'mi/ta* 
vauana and the reft, as abovementioned. 

But others thus interpret the text; a fon begotten in lawful wedlock, a 
daughter’s fon (and of courfe a daughter) ; his fon, that is, the fon of a fon, 
or grandfon in the male line j and the hufband and other heirs ordained by 
exprefs texts, who are here underftood from the connexion of the particle 
*'• nor;” on failure of all thefe, we fay, a filter’s fon and the reft fhall inhe¬ 
rit in the order which will be mentioned, although the brother, the hufband’s 
father and the reft, and the fon of another wife of the hulband and other 
claimants be living. Neither is the term “ begotten in lawful wedlock” 
fuperfluous as an epithet of fon; lor the fon of another wife, and others, 
who are figuratively called fons, mull be excepted. Nor fliould it be 
obje&ed as a fault, that “ fon,” to which the epithet is referred, becomes 
fuperfluous. That form of expreffion occurs in other texts (for example, 
** A fon begotten in lawful wedlock, and one begotten on the wife by a 
kinfman, both fhare die father’s wealth”), and it excludes a remoter defen¬ 
dant of the body. Nor is it inconfiftent with common fenfe, that the fon 
in law fliould inherit, although the fon of another wife of the hufband be 
living; for it muft be borne, like the fucceffion of a fon in law, although the 
brother, or the hufbsnd’s father, be living. As the hulband of a daughter 
is by Vr ihaspati figuratively called fon, fo is the fon of another wife me¬ 
taphorically called fo by Menv. The younger brothers of a hulband, arrd 
\he reft, as well as the fon of another wife, being confidered as fons, who fliall 
firft inherit ? Gn this queftion, ifitbefaid, the fon of another wife ought to 
inherit firft, in righ't of fuperiour benefits conferred by him, becaufehe gives 
three principal funeral cakes which Ihould be offered by the fon of a pro¬ 
prietor; the anfwer is, that is admiffible; but lie cannot claim fucceffion 
before the hulband, fince he derives his title through him. It Ihould not be 
objected, that the hufband’s brother and the reft, deriving their title through 
the father of the hulband, would not inherit while the father in law is 
living. The fucceffion of the hulband’s father and the reft is not deduced 
from any other text. Nor fliould it be argued, that he would have a prior 
title of inheritance, becaufc lie has a right to perform the obfequies before 
the hufband. Such a maxim has been obviated, fince the title of a filler’s 
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fon and the reft to take the heritage has been propounded, even though the 
father in law, or other perfon qualified as a fapinda to perform the obfe- 
quics, be living. The hufband V brother and the reft, as well as his fon by 
another wife, being equally confidered as fons, there is no authority to 
prove, that one lhould inherit before the hufband, the reft after him. 
Nor fiiould it be argued, that, the fon of another wife being figu¬ 
ratively called fon, when treating of thofe who are fecondarily fo called, it 
is therefore acknowledged, that he redeems his (lepmother from the hell 
named put; not fo thefefons of a filler, and the reft, who are figuratively 
called fons, merely that they may take the heritage: and thus they are 
not equal to a fon of another wife. The hufband confers many more 
benefits than he. As for the remark, that her own fon is fuperiour to all 
others, folely becaufe he delivers her from the hell called put, that is futile; 
for, were it fo, her own fon and the child of another wife would have 
equal claims to her inheritance . If it be faid, her fon has precedence, be¬ 
caufe he performs both offices of redeeming her father and hufband from 
the hell called put, and thereby benefits the family of her own father and 
that of her hufband; the anfwcr is, fince the fon of her filler married to 
the fame hufband with herfelf alfo performs both offices, he would have 
an equal claim with her own fon, and would have precedence above the 
iffue of any other wife of the hufband: and if her own fon be acknow¬ 
ledged luperiour to both thofe, whodifeharge the debt of offering a funeral 
cake to be fhared by her in the double fet of oblations, it cannot be affirmed, 
that his title is fuperiour folely becaufe he delivers from the hell called put . 
Again; whatever claim the fon of another wife may have, it is certainly 
true, that no argument exifts to prove that the grandfon of another wife in¬ 
herits before the hufband. Thefe authors fo expound the law. 

We refume the fubjedt. Have the fons of lifters and the reft a coordinate 
title, or a fucceffive one? Not the firft;for affociation lhould not be affirm¬ 
ed, if fucceffive order be poffible; and the fons of a filler, and others, of 
whom the defignations are incompatible, ought not to be affociated. They 
fhould therefore fucceed in order as enumerated. Accordingly the fon of a 
filler may be the firft: heir. It lhould not be objefiled, that the reafon of the 
law prevents this, becaufe the fucceffion of a fon in law, while a brother 
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of the hufband ex ids, is contrary to rule. Since a Ton in law may regularly 
fucceed, although an elder brother of the hujband be living, he may alfo re¬ 
gularly fucceed in preference to a younger brother of the hujband: but, if the 
text be reyered, the order of fucceffion dated therein mull alfo be refpedted. 

Some authors fo expound the law. But that is wrong; for it is improper, 
that one, who confers lefs benefits, fhould inherit, while another, who con¬ 
fers greater benefits, other than that which is afforded to the woman 
herfelf by means of obfequies, is living. 

Sinc c her hufband’s elder brother performs obfequies as a fapinda, and the 
younger brother of the hufband confers equal benefits, a fon in law and the 
reft would not inherit while either of thefeexift; this fhould not be affirmed. 

The younger brother of a hufband alfo prefenting the funeral cake as a 
fapinda , he is again mentioned as a fon by fiction of law, to fhow that his 
oblation of the funeral cake is indifpenfable; and thus it follows, that the 
hufband of a daughter, and others, mentioned in a Angle text as heirs of a 
mother in law, who leaves no iffae, arid fo forth, mud necefi'arily off:r the 
funeral cake. Confequently the neceffity of conferring benefits on the wo¬ 
man herfelf is the foie caufe why a fon in law and the reft rank above the 
elder brother of a hufband. It is therefore demonftrably juft, that a fon in 
law and the reft fhould inherit, although the elder brother of the hufband, 
and other heirs, be living. 

' But others hold, that a fon in law does not inherit, if the elder brother 
of the hufband be living; for he is not a kinfman connected by the funeral 
cake: but he inherits on failure of the hufband and other heirs who are exprefsly 
ordained by law, the fucceffion of thofe, who confer benefits, being deduced 
from reafoning. Among fapindas, the younger brother of the hufband has 
the firft claim; next the fons of her hufband’s elder and younger brothers; 
on failure of them, the fon of the hufband’s After; after him, in default of 
kinfmen within the degree of fapinda or of famdnbdaca, including fourteen 
perfons afcending and defcending, the right of her father’s kinfmen being in 
that cafe celebrated, the fons of her brother or After inherit; next, on failure 
of kindred in the father’s or mother’s families, the hufband of a daughter; 
and laftly, the higheft of twice-born men. 
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That is denied ; for, in the line of fapindas, there is no proof, that the 
hufband’s younger brother fliall inherit fir ft, although his father, who is 
nearer of kin, be living ; nor, in the line of her father’s kindred, that the 
fons of her brother or of her fifter fhali firft inherit. If it be faid, they are 
preferable heirs becaufe they are her fons by fiction of law; it muft be re¬ 
membered, that all forts, fecmiarilyfo called, take the heritage immediately 
after a true fon. Hence the method, approved by Ji'mu'tava'hana, fhould 
be followed. It may be thus Hated ; the order of fucceffion correfponds with 
the degree of benefit conferred: firft the hufband’s younger brother inherits, 
becaufe he off.rs a funeral cake to her and to her hufband, and prefents obla¬ 
tions to three perfons, to v/hom cakes were to be offered by her hufband, 
and to two perfons, to whom they would have been offered by her fon. 
After him, the fons of her hufband’s younger and elder brothers inherit to¬ 
gether; becaufe they offer the funeral cake to her and to her hufband, to two 
perfons; to whom oblations would have been prefented by her fon, and to two 
perfons, to whom funeral cakes were to be offered by her hufband. On failure 
of thofe, the fon of her lifter inherits , becaufe he offers the funeral cake to her, 
and to three perfons, the maternal grandfather and the reft, to whom oblations 
would have been prefented by her fon. After him, the fon of her hufband’s 
fitter fucceeds, becaufe he offers the funeral cake to her, and to three perfons, 
her father in law and the reft, to whom oblations were to be prefented by her 
hufband. Since the hufband has a weaker claim than the fon, it muft be in¬ 
ferred, that he, who performs rites incumbent on her hufband, has a weaker 
claim, than he who fulfils duties incumbent on her fon; this order of fucceffion 
is therefore right. So J i^m t/x a va / hana and Raghunandan a. 

Bu t the fon of her hufband’s fifter alfo performs rites incumbent on her 
fon, for he performs the irddd'ha for the paternal grandfather and other ancef- 
tprs of her fon, and of his father. Yet the fon of her hufband’s fifter, per¬ 
forming rites incumbent on both, has not a ftronger claim than he, who 
merely performs thofe which were incumbent on her fon. It fhould not be an- 
fwered, that, according to R aghunandana, her fitter’s fon has a ftronger 
claim than the fon of her hufband’s fifter, becaufe he fatisfies fix anceftors of her 
fon including the maternal grandmother and the reft, while the other fatisfies 
four anceftors of her fon, the paternal grandfather and grandmother and the 
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reft. The fon of her hufband’s fitter is fuperiour, becaufe he fatisfies fix an¬ 
ceftors of her hufband, namely his father and the reft, and his mother ard 
fio forth. Nor fhould it be argued on the other hand, that his claim is com¬ 
pletely eftablifhed in right of his fatisfying thofe fix perfons. He, who con¬ 
tents four perfons, who ought to be fatisfied by her fon, is inferiour to him, 
who contents fix perfons, who ought to be fatisfied by the fame.*' 

As for the obfervation, that a fitter’s fon; performing rites incumbent on a 
brother, has a fuperiour claim, becaufe a brother has a ftronger title under a 
text abo >e cited (CCCCb'vClII 2), that is not appofite in the cafe of wealth 
received at tire time of marriage in the form called Bv&brna and fo forth; for, 
in filch inftances, the hufband has the ftronger title. 

Since the line of maternal anceftors is not chiefly confidered, the fon of 
the hufband’s fifter, offering the funeral cake to the foil’s paternal anceftors, 
ought to be firft heir under the rule, that, on the competition of chief and fu- 
bordinate claimants , the office devolves on the chief perfon. Again; the fon of 
the hufband’s fifter alfo confers favours on the hufband, who is one of two 
perfons conftituting one body. This alfo may be obje&ed. 

On failure of him, the brother’s fon inherits the feparate property of the wo¬ 
man, becaufe he offers two funeral cakes, which would have been prefented 
by her fon, one to the maternal grandfather, the other to the maternal great 
grandfather, and becaufe he alfo offers the funeral cake to the woman herfelf. 
In default of him, the hufband of her daughter inherits , becaufe lie offers 
her own funeral cake. Jimutavahana adds, * on failure of thefe fix 
again, it muft be underftood, that her hufband’s father, and elder brother, and 
fo forth, inherit her property, the fucceflion devolving on the neareft kinfman 
related by the funeral cake.’ Confequently, on failure of heirs, including the 
hufband of her daughter, the fucceffion devolves on fapindas ; and the father 
of her hufband is firft heir to her eftate. Others fay, the grandfon of another 
wife of her hufband has a preferable claim, and next the great grandfon of 
another wife, becaufe they are heirs of her hufband. Immediately after her 
father-in-law, the elder brother of her hufband inherits ; next, herfather- 

* I fufpeft aa errour. As the text ftands, the argument is inconfiftent. T. 
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in-law’s great grandfon in the male line, becaufe he is the neareft fapinda ; after 
him, the paternal grandfather of her hufband, or his iiTue; next the paternal 
great grandfather of her hulband, or his offspring; and fo forth, including 
fourteen perfons afeending and defeending; after thefe, her kindred on her 
father’s fide, as far as the tenth perfon; after them, the family of her mother; 
and laftly, the king takes the ejiate , except the property of a Brdhmant woman. 
This brief expofition may fujfice . ^ 

The ground of this order of fuccejjion is the performance of obfequies; for 
it is fhown, in the cafe of property left by a man, that heirs fucceed in right 
of benefits conferred. On this fubjedt 

DXIV. 

The Vijhnu pur ana :—A son, a fon’s fon, the fonof a grand- 
fon, or like them a brother or his offspring, or a fapinda or 
his iffue, become entitled, O king! to perform funeral rites: 

2. On failure of all thefe, the offspring of a famanodaca; 
or, after them , kinfmen on the mother’s fide connected by 
the funeral cake or by oblations of water. 

3. But, if both families be extinft, the rites, O king! muft 
be performed by women ; or the obfequies for the de¬ 
ceased muft be celebrated by intimate companions: 

4. Let the king caufe obfequies to be performed for him, 
who leaves no kinfmen nor wealth. 

The fame By the fapindas and famanodacas of the father 
and mother, by intimate companions, or by the king, 
who takes an efeheat, 

6. The firft rites muft be performed; but the laft rites lhall 
only be celebrated by fons and the reft.* 

# The firft fnneral.eereniony is the cremation of the corpfe : the middle rites confift in gathering the 
afhes and performing the obfequies for a perfon recently deceafed : thefe extend to the firft annual ?rad- 
d’ha: the laft rites are the monthly, annual, and other obfequies for anceftors long fincc dead. T. 
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First a brother, next his offspring : the appofition of the terms is in the 
fenfe of affociation j ‘ a brother with his offspring and the defcendants of a 
brother perform obfequies according to the degree of proximity. Next a 
fapinda , namely a father and the red, and their iffue, including females, 
that is, the wife of a fon and fo forth. After them, the offspring of a fa - 
manodaca , as mentioned in a text of law, “ the relation of the famdnoda- 
cas, or thofe connected by an equal oblation of water, ceafes with the four¬ 
teenth perfon.” Next, fapindas and famdnodacas on the mother’s fide. If 
both families, that of the father, and that of the mother, be extinbt, ob- 
fequies fball be performed by women, meaning daughters of the fami¬ 
ly and the reft; on failure of all thefe, by intimate companions, that is, by 
friends; in default of them, by the king: but , fince he cannot officiate in 
perfon, he mull caufe obfequies to be performed by the intervention of fome 
man equal in clafs. 

“ The laft rites,” fubfequent to the firft annual obfequies, that is, other 
annual srddd’has and fo forth. In like manner, women alfo requiring ob¬ 
fequies, the right of performing for them ceremonies relative to another 
world fliould follow the fame order. But in this cafe the terms, “ a bro¬ 
ther or his offspring,” are not appofite; for thefe are not fapindas of a mar¬ 
ried woman: the order muft therefore be underftood with the omiffion of 
them. On failure of kindred within the degree of a famanodaca , the father 
and the reft, (meaning his kinfmen), perform obfequies , under the text 
above cited [ DXIV 5 ). So Raghunandana ; but according to others, be- 
caufe reafoning Ihows the kindred of her father, to be more venerable than 
thofe of her mother. On failure of them, the kindred of the mother, 
and the moil exalted of twice bom men, are qualified to perform obfequies 
for the deceafed, under the text, “ on failure of them, the higheft twice- 
born man.” They inherit the eftate becaufe they confer benefits. 

Although women, included among thefe remote heirs , may perform 
funeral rites for the deceafed, under the text of the Vijhnu pur ana, “ on 
the anniverfary of deceafe, the laft rites may be performed even by women j” 
they do not fhare the property* for a text exprefles, “ diftribute not wealth 
among women, ignorant men, and fuch as neglett their duties.** 

Others 


Others hold, that the claim of a fitter's fon and the reft follows imme¬ 
diately after that of the woman’s own iffiie, becaufe they are declared equal to 
a fon j their claim, as before, is regulated by the degree in which they per¬ 
form rites incumbent on a fon : elfe, there could be no certainty, when thefe 
perfons, not mentioned in the Vijhnupurdna, would have a right to perform 
funeral rites. 

Raghunandana affirms, that, on failure of heirs including kinfmen 
bearing the fame family name, the father is firft qualified to perform the fu¬ 
neral rites for a woman; on failure of him, her brotherj next the fon of her 
own filter, of her hulbind’s filter, of her brother, and laftly the hulbandof 
her daughter, under the text of s Sa / tatapa : after thefe the maternal un¬ 
cle and the pupil of her hulband claim that right; and laft of all, other kin¬ 
dred of her father. 

DXV. 

v Sa'ta'tapa :—A maternal uncle fhettt perforin theobfequies 
of his filler’s Ion ; and a filler’s fon, the obfequies of his 
maternal uncle; a fon in law , the funeral rites of his father- 
in-law ; a pupil , thofe of his fpiritual teacher; a grandj'on , 
the obfequies of his maternal grandfather. 

2. The funeral cake mull be offered to their wives and 
fillers, to their mothers and fathers; this is a rule fettled 
by lawgivers verfed in holy writ. 

According to his opinion, a fimilar order fhould be underftood in 
fucceffion to property. Such is the inheritance of feparate wealth left by 
a married woman: however, land, given by her hulband, does not de¬ 
volve on the heirs of her feparate property, but on thofe of her hulband’s, 
under the text above cited (CCCCLXX VII2); for this follows of courfe, 
fince the precept would be unmeaning, were the heirs of the woman 
intended: the legal heirs of her hulband mull therefore be underftood. 
This text is expounded by authors as relating to an eftate devolving on a 
wife by failure of male ijfue. Wealth, polfefled as property in right of relation 


or affinity, is heritage in the acceptation of the word ddya: now it is deter¬ 
minate^ conneded with the condition, ‘after the title of a former owner 
has expired hence “ a gift (daya) or heritage received from her hufbmd” 
in efteCt fignifies wealth received in right of her connexion with him. 
While he lives, it muft be preferved with frugality , not diffipated without 
his alfent: but after his death (lie has independent power over it j however, 
though fhe have fuch power, her enjoyment of it is alone authorized, not 
lavifh expenfe at pleafure. Such is the virtual fenfe j and this relates only 
to immoveable property, according to the Retndcara. By the expreffion 
in the fubfequent verfe, “ ftridtly obedient to her fpiritual parents,*' it is 
fuggefted that the hulhand of the woman is dead; from the term “ childlefs” 
it follows, that fhe is become owner of the eflate: and this text is propoun¬ 
ded by Ca'tya'yana incidentally. In a former precept (GCCCLXXV 3) 
a woman had been declared to have independent power over her own fepa- 
xate property, even though it fhould confift of lands and houfes ; recollect¬ 
ing the other forts of wealth held by a woman as her property, the legiflator 
fubjoins this text to regulate her dependence in refpedt of fuch wealth. 

Must not this text relate to the peculiar property of women, fince it is 
placed under that title? It fhould not be anfwered, were it fo, the word 
** childlefs’* would be unmeaning. It is conne&ed with the terms, “ ftridt- 
ly obedient to her fpiritual parentsthus the meaning is, if afon be liv¬ 
ing, fhe is fubjed to his control; on failure of him, fhe muft ftri&Iy obey 
^her fpiritual parent. To the doubt thus propofed, the anfwer is, no ; for a 
queftion requiring folution fliall prevail before the title under confidera- 
tion, in a matter which bears the ftamp of feripture.* Thus, the inde¬ 
pendent power of a woman over her peculiar property technically fo called, 
which flie poffefles as her own, having been propounded, a queftion arifes, 
what is the rule in refped of other forts of property held by her as her own? 
In fad it muft be affirmed, that the legiflator, -fpeaking of lands and houfes 
(CCCCLXXV 3), does intend other immoveables, befides fuch as her huf- 
bandgaveher: elfe it would contradidlN a'reda (CCCCLXXVI). Again ; 
a queftion arifes whether the rule be the fame in refpeCt of immoveables 

* And therefore a text (hould be fo expounded, as to facisfy doubts which may arife, inftead of ad¬ 
hering ft ridiy to the fubjed of the title under which the text is placed. T* 
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given by her hufband, and in regard to other forts of property held by a wo¬ 
man as owner thereof. In anfwer to the queftion, what is the rulerefpe&ing 
immoveables given by her hufband, and other forts of property pofleffed by 
her ? this text is edited; and the gift or heritage ( ddya ) of her hufband 
there fignifies his wealth, that is, the property of the wife formerly belong¬ 
ing to him* It follows from the epithet “ received from her hufband,” that 
fhe has independent power over wealth devolving on her from her father and 
the reft by failure of nearer heirs. 

But Misra holds, that fhe is alfo fubje<ftto control in refpedt of im¬ 
moveable property defeending to her from her hufband through the inter¬ 
vention of her fon, in other words, property of a fon devolving on 
his mother. Ji'ah/tava'hana and the reft affirm, that a woman is 
fubjeft to control in refpefi of wealth any how devolving on her alone. 
Thus “ childlefs,” in the text above cited, fuppofes property defeending to 
her by failure of nearer heirs. Confequently immoveables, even though 
given by her hufband, fhall be taken by his heirs only. 

A husband having independent power by the text of Ca'tYa'yana 
(CCCCLXX), over wealth acquired by his wife during coverture, and a fa¬ 
ther being alfo owner of wealth earned by his unmarried daughter (for 
the word fon, in the text of Menu, Book III, Ch. I, v. LII i. fignifies both 
fon and daughter, fince it is not determinately reftridled to themafculine gen¬ 
der;) what is the rule concerning property acquired by a widow ? It fhould 
not be anfwered, her brother is foie heir, becaufe none can conteft his claim, 
fince her hufband, the only obftacle to his fucceffion, is dead. The brother 
is pronounced heir to that wealth only, which was given by her parents 
(DIX). To the queftion thus propofed, the anfwer is, no; for it has been 
already mentioned, that the hufband, mother, and brother are, in every in- 
ftance, heirs, on failure of opponents. 

Again; according to the opinion of thofe, who contend that the legal 
heirs of the daughter fucceed, on her demife, to the eftate of her father which 
had devolved on her, wealth, defeending to a woman in default of nearer 
heirs, is her peculiar property, Even in that cafe the rule of decifion is this; 
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mention of the fix fold property of women, eftablilhed by authors to be 
an Exception of fewer diftin&ions, relates to property, over which they uni- 
verfally have independent power by the tenour of the precept. For the ef- 
tate of her father, though devolving on his daughter'after her marriage, 
becomes the property of her hulband, fince he is declared by the text 
above citecl (Book III, Ch. I, v. LII i) to have dominion over all her pro¬ 
perty excepting the fix forts fpecified r but that precept does not relate to 
the peculiar pofieflions of a woman, fince it is oppofed by a feparate text. 
Thus wealth, received a few days before marriage, is not the peculiar pro¬ 
perty of a woman in the technical acceptation of the term, although Ihe 
have independent power over it. In like manner, fince the hulband has in 
fome inftances dominion over wealth acquired by his wife, a widow has 
not univerfally an uncontroled power over her own acquifitions in general, 
although fhe fometimes have fuch power. Here again, although the huf- 
band have a title in the wealth acquired by his wife during coverture, his 
ownerfhip is fubject to the control of his wife; after his death, it lhall he 
enjoyed by her alone; but, if fhe dt t before him , it lhall be taken, by the le¬ 
gal heirs of her hulband i the regular claimants of a woman’s feparate property 
have no right in this inllance. If her hulband die full, her acquired wealth 
becomes the foie property of this woman, who earned it; in that cafe, it 
lhall be taken by the legal heirs of her peculiar effects: but, if the wife die 
lirft, her wealth becomes the foie property of her hulband, and lhall there¬ 
fore be taken, after his demi/e, by his legal heirs. If partition be made dur¬ 
ing the life of the married pair , fuch wealth fhall be divided between them, 
according to the opinion of thofe, who contend for partition between huf- 
Sand and wife: the Tons obtain no fhare of it, fince no text ordains their 
participation. This (hould be admitted, becaufe legislators have delivered 
no other rule concerning wealth acquired by women ; becaufe the hulband 
is declared to have dominion over it; and becaufe the father and fon are ob- 
ferved to lhare the wealth which is acquired by the fon.. Thus fome authors 
expound the law. 


But, according to JiWtava hana, Raghunandana and the reft, 
the wife is foie owner of wealth acquired by her, even during coverture; yet 
fhe has not independent power over it, fo long as her hulband lives; for the 
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negative in the text of Menu (Book III, Ch. I, v, LII i) conveys the fenfe 
of imperfection. Confequently they have no wealth exclufively their own ; 
and the imperfe&ion of their property confifts in the want of uncontroled 
power. It mult be therefore underftood, that the legal heirs of a woman’s 
peculiar property fucceed alfo to this wealth. Although it be fuggefted, 
that the fame fhould be likewife affirmed in refpeft of her father’s eftate de¬ 
volving on a daughter by failure of nearer heirs, ftill we do not invefligate 
this claim, becaufe it is aflerted by Ji'mo'tava'hana and Raghunanda- 
ha, that the legal heir of her father fucceeds to that eftate. 


A daughter may at pleafure give away to any perfon whomfoever the 
exclufive property of her mother, which has devolved pn her; after her 
death, the daughter’s fon in law and the reft (hall obtain that, which has not 
been aliened . It ftiould not be argued, that a daughter is only permitted to 
enjoy for life tire peculiar property of a woman, which Jhe has inherited, like 
the eftate left by a man, to zuhich floe has fucceeded. That has not been af- 
ferted by Ji Wtava'hanaj and no reafoning fupports it. 
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Ornaments &c. are the peculiar property 
<jf the wife IV 272. 

Outcaft difinllerited IV 4. 

.. . — - obfequies refufed to, IV 16. 

Paramount II 241. 

Paramours of widows liable for debts I 

334- 

Parceners, though abfent, entitled to fhares 
IV 142. 

Partible property IV 87. 

Paitition of heritage III 1; 18. 

Partition by a father with his fons III 36, 
87. 

_—„„- among brothers III 160. 

...-after reunion IV 250. 

— - of effefts naturally indivifible 

IV 80. 

— -— how proved, if difputed IV. 

Partners, II 118; 124; 126; 109; 133; 186. 
Partnerlhip in trade II 117. 

■ ... - among priefts II 147. 

- in money lending II i8t. 

.-in hufbandry II 186. 

— - ■— in arts II 190. 

■ . . .. among muficlans, &c. II 197. 

---- among robbers &c. II 199. 

Failure, fpace to be left for II 464. 
Patents for land II 278. 

Patrimony II 246; 271. Ill 39; 128. 
Payment of debts I 233; 262; 307; 342. 

-- by an alignment on future in¬ 
come II 285. 

Peculiar property of a woman, I I30. Ill 
182. IV 259; 289; 309. 

Penalty for refcinding a contract II 425, 
434- 


Penance for infidelity II 539- 
Periodical ihtereft I 50. 

Perturbation of mind, invalidates a con^ 
trafl then made III 43. 

Pious donations III 210. 

Plaintiff, making an unjuft claim, how pun- 
ifhed I 374; 380. 

Pledges I 20; 36; 146. II 183. 

Porter II 333. * 

Portions bow regulated in partition among 
uterine kindred III 52; 64; 78. 
Poffeffion among half brothers III 66. 

--s— authenticates a pledge I 166 ; 

211; 217. 

■ .— - confirms a right IV 3. 

— - for a long fpace of time, gives 

a title IV 144. 

Precedence among wives II 520. 
Preceptor heir on failure of kin IV 233. 
————« heir to a hermit in preference to 
all claimants IV 247. 

Preference of payment I 383. 

Prefident of a company of traders See. 
II 409. 

Prefents to an abfentee III 11. 

Prefents to the deputies of a community 
II 418. 

Prefumptive evidence IV 129. 

Price of a commodity 1 102 j 127. II 446. 
Priefts inherit on failure of other heirs 
IV 234. 

■ — - property of, 'cannot efeheat II 

142. IV 237. 

•. .— appointed for a town or village 

II 402. 

Primogeniture III 63 ; 76. 

Priority of poffeflion I 215. 

- - . - of debts I 383, 

Priority 





















Priority of contracts II 78. 

Profeflion of a higher clafs forbidden to art 
inTeriour one II 140. 

Prohibited intereft I 123 ; 127. 

Promifcuous adertiblies II 416. 

Promifes I 136. II 243 ; 282 ; 287 ; 402 ; 
422; 605. 

Promife breaker II 412. 
l*k>of in general II 105. 

Proof by evidence, written or oral I 27. 
Proof of a debt I 310. 

Proof in a difpuicd cafe I 401. 

* 

Proof of a contefled partition IV 109; 

116. 

Property III 1. 

Property in the foil II 62. 

Properiy acquired by nefarious means II 
82. 

Property gained or recovered III 117. 
Proprietary rights how annulled III 135. 
Protcflion of fubjeQs II 204. 

Pupil II 322. 

-- heir on failure of kindred, &c. 

IV 233. 

..— heir to an anchorite in prefer¬ 
ence to all claimants IV 247. 

* 

Purcbafe II 423. 

»■ . .. — - in fecret, or underfufpiciottscir- 

cumftances, cenfurable, II 91. 
Purification of women II 537. 

Purity of women II 540. • 

Ranfom II 200. 

Rate of intereft I 29; 35 ; 43 ; 43 j 53. 
Reafon of the law, a ground of decifion 
I 141, II 243. 

(/ Reafoning prevails, when texts of law are 
inconfiftent II 69. 


Receipts for partial payments i'39*. 
Recovery of debts I 345. 

Redemption of pledges I 172; 340. 

— ..— - from flavery II 357. 

Refufal to affbciate with another II 4 
Renewal of a bond I 84; 365. 

. .— - of a document which has been 

loft &c. I 402. 

Repudiation II 529 ; 536. IV 31. 

Refale of goods refufed by the buyer II 
441. 

Refciflionof purchafe II 423. 

-of fale II 423 ; 434. 

Refignalion of property III 24. 
Refumption of grants, cenfurcd II 279. 
Return of commodities bought II 425. 
Revenue II 65. 

Reunion of parceners IV 250. 

Reunited parceners inherit from each other 
IV 208. 

Revocable gifts II 297. 

Sale without ownerlhip II 53. 

- . . — «.— by the owner II 434. 

~--— void in certain cafes II 444- 

Salvage II 128. 

Sea voyages forbidden III 120. 

Second marriages II 586; 592 ; 596. 
Secreted effefts IV 97. 

Security for a loan I 2 6. 

Seniority III 55. 

Servants II 319 ; 381; 396. 

Servant in hufbandry II 333. 

Servitude of the fourth tribe I 12. I T 349. 
Sifters entitled to allotments to defray their 
nuptials III 172; 176; 179. 

Slave II 337 ; 340. 

Slave for the fake of his bride II 343. 

Slave 
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Slave cannot borrow money I 16. 

—— are incapable of property II 365. 
Slavery of a woman married to a Have II 
368. 

■. - .- illegal in the inverfe order of the 

tribes II 370. 

. . — of a Brahmen illegal II 370. 

-- -- of a child ftolen and fold is null 


II 355- 

Spurious offspring IV 28 ; 32. 

Soldiers, hired II 333. 

Sons legitimate and adopted III 225. 

Son begotten in lawful wedlock III 235* 
——• of an appointed daughter III 240. 
of the wife III 81 ; 273. 

- of concealed birth III 288. 

. .— of an unmarried woman III 302. 

—— of a twice-married woman III 314. 

given III 320. 

- — - bought III 152. 

—— made by adoption III 357. 

—— of a pregnant bride III 359. 

■-- rejected by his natural parents III 

361. 

-by a Sudra woman III 213; 223, 364; 

—— of a Sudra man by a bondmaid 

III 222. 


Sons may not in general be given away II 

220 . 

Sons fucceed to their father's eftate III 2l». 
Special plea I 377. 

Special agreement..!I 206. 

Spoil II 199. 

Stepmothers III 97. 

Stipulated intereft I 50. 

Stock of a deceafed trader, muft be fecu- 
red for bis heirs II 136. 

I 

Sprayed cattle II 4 ^7* 

4 


Student in theology IV 247. 

Subfiftence, legal means of II 251. 
Subfcription of parties, witnelfes and feribes 
I 24; 25. 

— ;— of illiterate perfons I 26. 


Succeffion to kingdoms II 233. 
Sufficiency of a pledge or furety I 2o. 
Suit in court I 347. 

Superceded wife II 536. Ill 102. 
Superceffion of a wife II 533. 

Sureties I 20; 129; 134; 136; 233. 


Taxes II 65; 283. 

Tender of payment I 136. 

Term of a loan II 184. 

Theft II 100. 

Thieves muft be reftiained II 204* 

Titles of law II 2. 

Tonfure III 227. 

Town II 467. 

Traffic k, by whom pra&ifedas a profeffion 
I 12; 14; 15. 

Trefpaffes of cattle II 464. 

Twice married women I 330. II 592. 


Vice a ground of exclufion from inheri 
tance IV 2. 

Village II 467. 


Unalienable property II 209; 212. 
Unattefted writings I 21 ; 23. 
Uncleanlinefs after childbirth and during 
mourning II 573. 

Unfound mind vitiates a contract II 444, 
Unworthy obje&s of gift II 314. 

Void gifts II 297. 

Ufage I 96; 141; 167; 345. II 243. 

Ufe of a pledge I 50,136. 

R Ufucaption 













—Ibid 1. 17 and p. 
haspatt— p. 368 1. 3 for (Vndc 

ginal read original—p. 3711. 8 for debor read debtor— p. 387 in the no te for 
fences read fenfes— p. 389 1 . 1 S for unit! read until—p. 400 1. 2 for laying 
read lyirjg. 


VOLUME II—p. 36 1 . 2 s for preten, read pretences,—p. 39 1 . 15 for re¬ 
covery read the recovery— 1 . 35 for te read to—p. 47 1 . 18 expunge fent—p. 
83 1. 26 for conpenfation read compenfation—p. 96 1. 22 for “ by this 
rule,” “ by read “ by this rule, that is, by—p. 134 1. 9 for “ disability ; 
read disability ;—p. 135 1. 6 for os read nor—p. 136 1. 24 and p. 157 
1. 3, 6 and 19 for fet read fets—p. 158 I. 23 for facrifiec read facrifice—p. 
161 1. 17 {ox jyotifo am a xczdjyotifotoma—y. 168 1. 12 for who, was read who 
was—p. 178 1. 10 for appointd read appointed—p. 202 1. 28 for litle read 
title—p. 219 1. 17 for is forbidden read is not forbidderi—p. 272 1. 9 for 
parttion read partition—p. 283 I. antepenult, ykr in read on—p. 288 1. 2 for 
relious read religious—p. 292 1. 3 for with the reafoning read withdeafening 
—p. 295 1. 23 for to other read to the other—p. 296 1. 8 for doutfid read 
doubtful— 1. 10 for ordinance read ordinances—p. 306 1. 5 for contract read 
control—p. 311 1 . 8 for authority read authority —p. 322 1 . ult, for acquring 
read acquiring—p T 336 l. 21 for feverally, or fynonymoufly, read fynony- 
moufly, or feverally,—p. 331 1 . x for witnout read without—1. 3 for As is 

* 

read As it is—p. 380 1 . 1 for recompence read recompcnfe—p. 384 1 . antepe¬ 
nult. for meams; read means;—p. 388 1. 3 for his whole price read the 
whole price — p. 400 3 . 13 for Consequntly read Consequently —p. 
401 1 . penult, for delvered : read delivered :—p. 402 1 . 13 for Fdjhenda read, 
Pafbenda — p. 413 1. 8 for fix read fix—p. 418 1 . i\for Ya'jnaywalacya: 
read Yajnyawalcya p. 426 1 . 26 for cattle.” read cattle.—p. 436 1 . 
10 for Ya'jnyawalya read Yajnyawalcya —p. 447 1 . 16 expunge 
thorny . Ibid in the notes for Ny&hanthes raxiNy&anthes—Ibid, expunge die 
note marked § —p. 439 1. 22 for palatal read palatine—p. 479 1. 12 for laying 
fiadlyvtxg —p. 488 1. 14 for, impegnation r read impregnation, —p. 497 1. 2r for 
honor read honour —p, 304 1, 3 for fenfe read fenfe is,—p, 323 l 2 $for fa- 

crificial 
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u'ificial read facrificial £re—p. 5371. 3 for fpecially read efptcially—p. 5 ^/ 
I. 13 for or read nor—p. 550 1. 8 for not read nor—p. 554 1. 13 for rhis read 
this— p. 597 for &c. read &c.”—p. 598 1. 22 after bleniifh a comma—p. 
60S 1 . 26 for him. read himfelf.—p. 609 1 . nit. for chufe read choofe. 

VOLUME III* —p. 12 I. 8 for y read ?—1.12 for, read} —p. 14expunge the 
note marked *—p. 16 in the note expunge the comma after fignifying—p, 45 I. 
22 for m a read may — p. 49 1. 2 after fortieth a feitficolon—p. 56 1. 18 for fa- 
tisfied. read fatisfied?—p. 59 1. 4 for a read a —p. 64 1. 11 for o read of—p. 
91 1. 13 for chufing read choofing—p. 100 1. 1 for ime read time—p. 117 
1. 16 for Caande'swra read Chande'swara— p. 125 1. 20 for ox read wot 
—p. 129 1 . 31 for participation read partition—p. 136 in the noted Tor Mahd- 
thauhini read Mahdcfhauhini —p. 131 1. 31 for text read texts—p. 133 in the 
notes, for Chapter read Chapters-—p. 140 1 , 16 for brethen read brethren—p* 
141 1. 1 after unjuft expunge the comma —p. 151 1. 8 for alloted read allotted 
p. 159 1. 11 for bo ynce read by once — p. 177 1. 3 for alloting tead allotting 
p. 1781. 11 after “nuptials” infert and—p. 187 1. 17 for brdtrindmam read 
bkrdtrinam —p. 196 L 15, p. 202 1 . 8andp, 213 1. 1 for Sfidra read tfudra— 
p. 201 1 . 10 for Pajt’hinafi read Palfhinaf —p. 234 1. 14 read (A dis¬ 
tinction is fubjpined;)—1. 19 expunge not—p. 237 1. 12 for foul! read 
fpirit.-—p. 239 1, 12 after fon expunge the comma —p. 256 1. 24 for wife read 
wife—p. 263 1. 19 for conftantly read confequently—p, 265 1. 28 for doub 
lefet read double fet-—p. 292 1. 23 for another, read another?—p. 313 1. 1 for 
virtue, read virtue?—p. 348 1 . 4. for “ ad ption. If read adoption. “ If— 
p. 366 1. 4 for even read ever—p. 3741. 12 for preceeding read preceding. 

VOLUME IV.—p. 2 1 . antepenult, for Book rtadf Book—p. 6 1 . S for in- 
defpen r Me read indifpenfable—p. 15 1 . 22 for proceded read proceeded— 
p. 30 the note, for iuterpret read interpret—p. 47 in the note for iquana 
read iguana—p. 70 in the note for are read were—p. 71 1. 27 and paftim 
for induBion read inference—p. 79 I. 12 for Necsesary read Necessary 
—P- % 1 f or diflereved read diflevered—p. 119 in the note for CLXI 
read CXLI—p. 125 1 . 29, 30 and 32 for their read her—ibid. 1 . 31 and 
p. 127 1. 28 for they are read flie is— p. 139 I. 24 for included read ex- 
eluded p, 195 1. 6 for ho read who—p. 196 I. 5 for alhough read al- 
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^ v hough—p. .a»o I. *5 > is reunited ntfaf is not reunited —p; 230 1, 26 
md 30 for -grandaughter read graoddaughter—p. 282'1 . 13 after king «*. 
emka-upi 319 L .35 daughters’s read daughter’s, 
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